


















































































































 
 
 
 
 
 
 
 

 
 
 

288 LOFTS, L.P. 
a Virginia limited partnership 

 

 

 

 
 
 
 
 
 
 

AMENDED AND RESTATED 
AGREEMENT OF LIMITED PARTNERSHIP 

 
 
 
 

Dated as of March 9, 2022 
 
 
 

WBD (US) 55738925v3 



TABLE OF CONTENTS 
 

ARTICLE I NAME AND BUSINESS ............................................................................................1 
Section 1.1  Name; Formation; Filings. .................................................................................1 
Section 1.2  Place of Business. ..............................................................................................2 
Section 1.3  Names and Addresses of Partners. .....................................................................2 
Section 1.4  Purposes. ............................................................................................................2 
Section 1.5  Term and Dissolution. ........................................................................................2 
Section 1.6  Title to Apartment Complex. .............................................................................3 

ARTICLE II DEFINITIONS ...........................................................................................................3 
Section 2.1  Meanings. ...........................................................................................................3 
Section 2.2  Pronouns and Plurals/Section Numbers and Exhibits. .....................................24 

ARTICLE III CAPITAL ................................................................................................................25 
Section 3.1  Capital Contribution of General Partner. .........................................................25 
Section 3.2  Withdrawal of Withdrawing Limited Partner and Admission of 

Investor Limited Partner. .................................................................................25 
Section 3.3  Capital Contribution of Investor Limited Partner. ...........................................25 
Section 3.4  Default..............................................................................................................28 
Section 3.5  Credit Adjuster Distributions and Credit Adjustment Payments to 

the Investor Limited Partner. ...........................................................................29 
Section 3.6  No Interest on Capital Contribution; Return of Capital. ..................................32 
Section 3.7  No Third Party Beneficiary. .............................................................................32 
Section 3.8  Negative Capital Accounts. .............................................................................32 

ARTICLE IV PROFITS AND LOSSES; DISTRIBUTIONS; CAPITAL ACCOUNTS .............33 
Section 4.1  Profits, Losses and Credits. ..............................................................................33 
Section 4.2  Cash Distributions Prior to Dissolution. ..........................................................34 
Section 4.3  Termination Distributions. ...............................................................................36 
Section 4.4  Special Allocations. .........................................................................................37 
Section 4.5  Section 704(c) Allocations. ..............................................................................40 
Section 4.6  Qualified Allocation .........................................................................................40 
Section 4.7  Miscellaneous Allocations. ..............................................................................41 

ARTICLE V PARTNERSHIP BORROWINGS ...........................................................................41 
Section 5.1  Authorization to the General Partner. ..............................................................41 
Section 5.2  Right to Mortgage. ...........................................................................................41 
Section 5.3  Loans. ...............................................................................................................42 

ARTICLE VI RIGHTS, POWERS AND OBLIGATIONS OF GENERAL PARTNER .............42 
Section 6.1  Exercise of Management. .................................................................................42 
Section 6.2  Powers. .............................................................................................................42 
Section 6.3  Restrictions on Authority. ................................................................................49 
Section 6.4  Other Activities. ...............................................................................................51 
Section 6.5  Indemnification of Limited Partner and Partnership. ......................................51 



Section 6.6  Exculpation and Indemnification of General Partner. .....................................53 
Section 6.7  Dealing with Affiliates. ....................................................................................54 
Section 6.8  No Salary Payable to General Partner. ............................................................54 
Section 6.9  Representations and Warranties. ......................................................................54 
Section 6.10  Covenants Relating to the Apartment Complex and the Partnership. .............58 
Section 6.11  Construction of the Apartment Complex. ........................................................68 
Section 6.12  Operating Deficit Loans. ..................................................................................72 
Section 6.13  Obligation to Purchase Interest of Investor Limited Partner. ..........................72 
Section 6.14  Investor Limited Partner's Put. .........................................................................74 
Section 6.15  Purchase Option. ..............................................................................................74 

ARTICLE VII PAYMENTS TO GENERAL PARTNERS AND AFFILIATES AND 
OTHERS ..................................................................................................................................75 
Section 7.1  Property Management Fee/Supervisory Management Fee. .............................75 
Section 7.2  Developer Fee. .................................................................................................75 
Section 7.3  Incentive Management Fee. .............................................................................76 
Section 7.4  Grant of Security Interest. ................................................................................76 

ARTICLE VIII RIGHTS AND OBLIGATIONS OF LIMITED PARTNERS .............................76 
Section 8.1  Liability of Limited Partners. ...........................................................................76 
Section 8.2  No Right to Manage, Partition or Dissolve. .....................................................77 
Section 8.3  Death or Disability of Limited Partner. ...........................................................77 
Section 8.4  Removal of a General Partner. .........................................................................77 
Section 8.5  Outside Activities. ............................................................................................80 

ARTICLE IX TRANSFERABILITY OF LIMITED PARTNER INTERESTS ...........................81 
Section 9.1  Consent of General Partner Not Required for Assignment. ............................81 
Section 9.2  Consent of General Partner Required for Certain Transfers ............................81 
Section 9.3  General Partner/Partnership Fees .....................................................................82 
Section 9.4  Assignees Subject to Restrictions ....................................................................82 
Section 9.5  General Partner Cooperation ............................................................................82 

ARTICLE X WITHDRAWAL OF A GENERAL PARTNER; DISPOSITION OF A GENERAL 
PARTNER'S INTEREST ........................................................................................................83 
Section 10.1  Transfer and Withdrawal. ................................................................................83 
Section 10.2  Obligation to Continue. ....................................................................................83 
Section 10.3  Withdrawal of All General Partners. ...............................................................83 
Section 10.4  Interest of General Partner After Permitted Withdrawal. ................................83 
Section 10.5  Additional General Partners. ............................................................................84 

ARTICLE XI MANAGEMENT AGENT AND MANAGEMENT FEE .....................................84 
Section 11.1  Management Agreement. .................................................................................84 
Section 11.2  Termination of Management Agreement/Supervisory Asset 

Management Agreement. .................................................................................84 
Section 11.3  Management by General Partner. ....................................................................85 

  



ARTICLE XII BOOKS AND RECORDS; ACCOUNTING; TAX ELECTIONS; ETC. ............86 
Section 12.1  Books and Records. .........................................................................................86 
Section 12.2  Bank Accounts. ................................................................................................86 
Section 12.3  Accrual Basis. ..................................................................................................86 
Section 12.4  Accountants......................................................................................................86 
Section 12.5  Federal Income Tax Elections. ........................................................................86 
Section 12.6  Information to Investor Limited Partner. .........................................................87 

ARTICLE XIII MISCELLANEOUS ............................................................................................90 
Section 13.1  Brokers. ............................................................................................................90 
Section 13.2  Notice. ..............................................................................................................90 
Section 13.3  Amendments. ...................................................................................................91 
Section 13.4  Meetings. ..........................................................................................................91 
Section 13.5  Entire Agreement. ............................................................................................91 
Section 13.6  Headings. .........................................................................................................91 
Section 13.7  Separability Provisions. ...................................................................................91 
Section 13.8  Binding Agreement. .........................................................................................91 
Section 13.9  Counterparts. ....................................................................................................92 
Section 13.10  Governing Law. ...............................................................................................92 
Section 13.11  Time of Admission. .........................................................................................92 
Section 13.12  Waiver of Jury Trial. ........................................................................................92 
Section 13.13  Waiver of Certain Defenses. ............................................................................93 

ARTICLE XIV PROVISIONS REGARDING VH FINANCING ................................................93 
Section 14.1  VH Requirements.............................................................................................93 

 
 

SCHEDULE A – CLOSING INSTALLMENT  
SCHEDULE A-1 – FIRST INSTALLMENT 
SCHEDULE B – SECOND INSTALLMENT  
SCHEDULE C - THIRD INSTALLMENT 
SCHEDULE D – FOURTH INSTALLMENT 
SCHEDULE E - FINAL INSTALLMENT 
EXHIBIT A - GENERAL CONDITIONS FOR ALL INSTALLMENTS 
EXHIBIT B - CAPITAL CONTRIBUTION REQUEST [FORM] 
EXHIBIT C - PARTNERSHIP/GENERAL PARTNER CERTIFICATION [FORM] 
EXHIBIT D - CONTRACTOR'S CERTIFICATE 
EXHIBIT E - ARCHITECT'S CERTIFICATE 
EXHIBIT F - LEGAL DESCRIPTION OF APARTMENT COMPLEX 
EXHIBIT G - PARTNERSHIP/GENERAL PARTNER NO LIEN AFFIDAVIT 
EXHIBIT H - CAPITAL CONTRIBUTIONS AND PERCENTAGE INTEREST 
EXHIBIT I – PROJECTIONS 
EXHIBIT J – POST-CLOSING REQUIREMENTS 



 

1 

288 LOFTS, L.P. 
a Virginia limited partnership 

 
AMENDED AND RESTATED AGREEMENT OF LIMITED PARTNERSHIP 

 
THIS AMENDED AND RESTATED AGREEMENT OF LIMITED PARTNERSHIP 

OF 288 LOFTS, L.P., a Virginia limited partnership (the “Partnership”), is made and entered 
into as of March 9, 2022 (the “Effective Date”), by and among 288 LOFTS GP, L.L.C., a 
Virginia limited liability company (the “General Partner”), RICHARD T. COUNSELMAN 
(“RCounselman”), MILES B. LEON (“MLeon”), NUSBAUM ASSOCIATES, L.P., a 
Virginia limited partnership (“Nusbaum LP”), THOMAS G. JOHNSON, III (“TJohnson” and 
together with RCounselman, MLeon and Nusbaum LP, the “Withdrawing Limited Partner”), 
and TB 288 LOFTS AFFORDABLE HOUSING, LLC, a Virginia limited liability company 
(the “Investor Limited Partner”). 

 
WHEREAS, the Partnership was formed as a Virginia limited partnership pursuant to a 

Certificate of Limited Partnership filed with the Filing Office on September 29, 2020 and 
pursuant to an Agreement of Limited Partnership of the Partnership dated as of September 29, 
2020 (the “Original Partnership Agreement”);  

 
WHEREAS, the Withdrawing Limited Partner has agreed to withdraw as a Partner from 

the Partnership, and the Investor Limited Partner, in exchange for its Capital Contributions, is 
to be admitted to the Partnership, all as of the Admission Date (as hereinafter defined); and 

 
WHEREAS, the parties hereto desire to enter into this Amended and Restated 

Agreement of Limited Partnership to provide for, among other things, (i) the continuation of 
the Partnership, as reconstituted, (ii) the withdrawal of the Withdrawing Limited Partner as a 
Partner, (iii) the admission of the Investor Limited Partner to the Partnership and (iv) a 
restatement of the rights, obligations and duties of the Partners to each other and to the 
Partnership; 

 
NOW, THEREFORE, in consideration of the mutual agreements set forth herein, it is 

agreed and certified that the Original Partnership Agreement is amended and restated and shall 
be replaced in its entirety by this Amended and Restated Agreement of Limited Partnership, 
which is stated in its entirety as follows: 

 
ARTICLE I  

NAME AND BUSINESS 

Section 1.1 Name; Formation; Filings. 

(a) The name of the Partnership is 288 LOFTS, L.P. 

(b) The General Partner shall from time to time take all actions as are 
necessary or appropriate to: (i) effectuate and permit the continuation of the Partnership as a 
limited partnership under the laws of the State, (ii) enable the Partnership to do business in the 
State, and (iii) protect the limited liability of the Investor Limited Partner under the laws and 
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regulations of the State, including the preparation and filing of any certificate, document or 
instrument of the Partnership as may be required under the laws and regulations of the State. 
The Partners shall execute such certificates, documents and instruments and take such other 
action as may be necessary to enable the General Partner to fulfill its responsibilities under this 
Section 1.1(b). 

Section 1.2 Place of Business. The principal office of the Partnership in the State, 
wherein there shall be maintained those records required by the Uniform Act to be kept by the 
Partnership, shall be located at 440 Monticello Avenue, Suite 1700, Norfolk, Virginia 23510, or 
at such place or places as the General Partner may determine. The General Partner shall at all 
times maintain a principal office in the State. The registered agent of the Partnership in the State 
for service of process is Thomas G. Johnson Jr., and the address of such registered agent is 440 
Monticello Avenue, Suite 2200, Norfolk, Virginia 23510. 

Section 1.3 Names and Addresses of Partners. The names and addresses of the 
General Partner and the Investor Limited Partner are set forth in Exhibit H attached hereto and 
made a part hereof. 

Section 1.4  Purposes. The purposes of the Partnership are to acquire, finance, own, 
develop, construct, maintain, improve, operate, lease and, if appropriate or desirable, sell or 
otherwise dispose of the Apartment Complex in a manner consistent with the requirements of 
Section 42 of the Code. The Partnership shall engage in no other business or activity.  

 
Section 1.5 Term and Dissolution. 

(a) The term of the Partnership is perpetual and shall continue until the 
Partnership is dissolved in accordance with the provisions of this Agreement. The Partnership 
shall be dissolved and its assets liquidated upon: 

(i) A sale or other disposition of all or substantially all of the assets 
of the Partnership; 

(ii)  The Withdrawal of a General Partner of the Partnership, if the 
Partnership has not been continued pursuant to Section 10.2 hereof or reconstituted pursuant to 
Section 10.3 hereof; 

(iii) An election to dissolve the Partnership made in writing by the 
General Partner with the Consent of the Limited Partner; or 

(iv) An occurrence of any other event which results in a dissolution 
of the Partnership pursuant to the Uniform Act. 

(b) Upon dissolution of the Partnership, the General Partner (or for purposes 
of this paragraph, its trustees, receivers or successors) shall cause the cancellation of the 
Certificate, liquidate the Partnership Assets in a manner consistent with Section 4.3 hereof and 
apply and distribute the proceeds thereof in accordance with Section 4.3 hereof. 
Notwithstanding the foregoing, if, during the liquidation, the General Partner shall reasonably 
determine that an immediate sale of all of the Partnership Assets would be impermissible, 
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impractical or would cause undue loss to the Partners, the General Partner may either (i) defer 
liquidation of, and withhold from distribution for a reasonable time, any assets of the 
Partnership, except those necessary to satisfy Partnership debts and obligations, or (ii) with the 
Consent of the Limited Partner, distribute Partnership Assets to the Partners in kind. 

Section 1.6 Title to Apartment Complex. Legal title to the Apartment Complex 
shall, at all times the Partnership is in existence, be in the name of the Partnership, and no 
Partner, individually, shall have any ownership interest in the Apartment Complex. 

  
ARTICLE II 

DEFINITIONS 

Section 2.1 Meanings. Capitalized terms used in this Agreement shall have the 
meanings specified in this Section 2.1. Certain additional defined terms are set forth elsewhere 
in this Agreement. For purposes of this Agreement: 

“Accountants” means Dixon Hughes Goodman LLP, or, subject to compliance with 
Section 6.10(k), any other firm or firms of independent certified public accountants as may be 
engaged by the General Partner, with the Consent of the Investor Limited Partner, on behalf of 
the Partnership from time to time. 
 

“Accountants’ Determination” means a determination by the Accountants concerning 
the amount of Credits allocable to the Investor Limited Partner during the entire Credit Period 
and/or in any one or more Partnership Taxable Years during the Credit Period, as reflected in a 
final version of any Partnership Tax Return prepared by the Accountants or by a written notice 
or other communication from the Accountants to the General Partner or the Investor Limited 
Partner. 

 
“Actual Aggregate Credit Amount” means the aggregate amount of Credits that, as a 

result of an Accountants’ Determination or a Final Determination, is determined to be allocable 
to the Investor Limited Partner during the Credit Period (or any taxable period therein) after 
taking into account all prior adjustments required to be made pursuant to the provisions of 
Section 3.5. 

 
“Additional Adjuster Payment” has the meaning set forth in Section 3.5(b)(ii). 
 
“Admission Date” means the date as set forth in Section 13.11 hereof. 
 
“Affiliate” means, as to any Partner, any Person that: (i) directly or indirectly controls 

or is controlled by (such as any partnership or limited liability company in which the Partner, 
directly or indirectly, serves as a general partner or managing member, respectively) or is under 
common control with the specified Partner; (ii) is an officer or director of, commissioner of, 
partner in, member of or trustee of, or serves in a similar capacity with respect to, the specified 
Partner or of which the specified Partner is an officer, director, member, partner or trustee, or 
with respect to which the specified Partner serves in a similar capacity; or (iii) is the beneficial 
owner, directly or indirectly, of ten percent (10%) or more of any class of equity securities of 
the specified Partner or of which the specified Partner is directly or indirectly the owner of ten 
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percent (10%) or more of any class of equity securities. The term “control” (including the term 
“controlled by” and “under common control with”) means the possession, direct or indirect, of 
the power to direct or cause the direction of the management and policies of a Person, whether 
through the ownership of voting securities, by contract or otherwise.  
 

“After-Tax Basis” means with respect to any payment to be received by a Person (or, 
in the case of a pass-through entity, the partners or members of such Person), the amount of 
such payment supplemented by a further payment or payments so that, after deducting from 
such payments the amount of all Taxes (net of any current credits, deductions or other tax 
benefits arising from the payment by such Person (or its partners or members) of any amount, 
including Taxes, for which the payment to be received is made) imposed currently on such 
Person by the Service or any other taxing authority with respect to such payments, the balance 
of such payments shall be equal to the original payment received. For the purposes of this 
definition, and for purposes of any payment to be made to a Person (or its partners or members) 
on an After-Tax Basis, it shall be assumed that federal, state and local taxes are payable at the 
highest combined marginal federal and state statutory income tax rate (taking into account the 
deductibility of state income taxes for federal income tax purposes) applicable to corporations 
from time to time. 

 
“Agency” means the Virginia Housing Development Authority, or any successor thereto 

in its capacity as the agency responsible for administering the Credit program of the State. 
 
“Agreement” means this Amended and Restated Agreement of Limited Partnership, 

including all Exhibits and Schedules hereto, as amended from time to time in accordance with 
the terms of Section 13.3 hereof. 
 

“Annual Credit Amount” means, with respect to any Partnership Taxable Year during 
the Credit Period, the amount of Credits allocable to the Investor Limited Partner during such 
Partnership Taxable Year. 

 
“Apartment Complex” means the to-be-constructed Buildings to be collectively 

known as 288 Lofts, containing 112 total apartment units and the Partnership’s fee estate in the 
Land, together with all ancillary and appurtenant facilities and all furnishings, equipment, land, 
real property and personal property used in connection with the operation thereof.  

 
“Application” means the Partnership’s Low Income Housing Tax Credit Application 

for Reservation submitted to and approved by the Agency for any undertaking with respect to 
the development and operation of the Apartment Complex, including any amendments thereto 
approved by the Agency. 

 
“Architect” means TS3 Architects PC. 
 

 “Architect's Agreement” means that certain Owner-Architect Agreement for Design 
and Supervisory Services, dated February 24, 2022, made by and between the Partnership and 
the Architect, as amended by an Agreement dated the same date, as further amended from time 
to time. 



 

5 

 
“Architect’s Certificate” means, collectively, (i) each AIA form of certificate executed 

from time to time by the Architect and the General Partner and (ii) the Architect's Certificate 
attached as Exhibit E hereto issued to the Investor Limited Partner in connection with each 
Capital Contribution Request. 

 
“Asset Management Agreement” means the Asset Management Fee Agreement 

between the Partnership and the Investor Limited Partner providing for, among other things, the 
payment of the Asset Management Fee, as amended from time to time. 

 
“Asset Management Fee” means the fee payable by the Partnership to the Investor 

Limited Partner, pursuant to the Asset Management Agreement, commencing in the year that 
the Buildings have been placed in service by the Partnership, in the annual, cumulative amount 
of $6,500, and adjusted annually to reflect a three percent (3%) annual increase, from available 
Cash Flow or Net Proceeds as described in Article IV hereof.  
 

“Average Income Set-Aside Test” means the Minimum Set-Aside Test described in 
Section 42(g)(1)(C) of the Code. 

“Breakeven Operations” means the first day at which during each month of a specified 
period of consecutive months commencing on or after Permanent Loan Closing, as certified by 
the Accountants to the Limited Partners in writing together with a statement fully disclosing the 
basis therefor and the manner of calculation thereof, all in form and substance satisfactory to 
the Investor Limited Partner in its reasonable discretion, the Project has produced income (other 
than rental subsidies) actually received by the Partnership on a cash basis from normal 
operations (including business or rental interruption insurance) plus any rental subsidies (which 
will be deemed to include any accrued rent subsidies to the extent they are not more than sixty 
(60) days in arrears) at least equal to all cash requirements of the Project on an accrual basis, 
other than any expenditures paid from the proceeds of insurance, reserves, loans, a Capital 
Event, Capital Contributions, or deposits to reserves or distributions or payments to Members 
or any other payments, fees or expenses made out of Cash Flow), but only including Must-Pay 
Debt Service, real estate taxes assuming full assessment, and senior lender required reserve 
requirements imposed upon the Project by the Project Documents or this Agreement (but 
excluding (A) those reserves permitted  to be funded from Capital Contributions, provided, 
however, that if such reserves are not fully funded from Capital Contributions, such deposits to 
reserves will be included for purposes of this definition, and (B) replenishment of any operating 
reserves from Cash Flow), and, on an annualized basis, all projected expenditures, including 
the proportionate amount of those of a seasonal nature, which might reasonably be expected to 
be incurred on an unequal basis during a full annual period of operation. If free rent or other 
rental concessions shall have been granted to tenants, the calculation of income pursuant to the 
preceding sentence shall be adjusted so that the effect of such concessions is amortized equally 
over the term of the applicable lease (excluding renewal periods) to which such concessions 
apply. 

 
“Bridge Loan” means that certain $7,000,000 loan made by TowneBank to the 

Partnership.  
 



 

6 

“Bridge Loan Documents” means the Bridge Loan Note and all other documents 
evidencing, securing or otherwise governing the Bridge Loan.  

 
“Bridge Loan Note” means the promissory note evidencing the Bridge Loan. 
 
“Budget” means a complete breakdown of (i) direct/hard costs and indirect/soft costs 

for the Apartment Complex and (ii) to the extent not included as part of the foregoing costs, the 
Partnership’s share of costs included in the “Approved Budget” as such term is defined in the 
Joint Development Agreement, each as approved by Investor Limited Partner. 

 
“Buildings” means, collectively, the three (3) apartment buildings to be constructed on 

the Land that will be part of the Apartment Complex. 
 
“Business Day” means any day except a Saturday, Sunday or other day on which 

commercial banks in Suffolk, Virginia are authorized or required by law to close. 
 
“Capital Account” means and refers to, with respect to each Partner, the separate 

“book” account for such Partner to be established and maintained in all events in accordance 
with Section 704 of the Code and the Regulations thereunder. 

 
(i) Except as otherwise set forth in Article IV hereof to the contrary, a 

Partner’s Capital Account shall include generally, without limitation, the Capital Contribution 
of a Partner (as of any particular date), (1) increased by the Partner’s distributive share of Profits 
of the Partnership (including, if such date is not the close of the Partnership Accounting Year, 
the distributive share of Profits of the Partnership for the period from the close of the last 
Partnership Accounting Year to such date), and (2) decreased by the Partner's distributive share 
of Losses of the Partnership and distributions by the Partnership to such Partner (including, if 
such date is not the close of the Partnership Accounting Year, the distributive share of Losses 
of the Partnership and distributions by the Partnership during the period from the close of the 
last Partnership Accounting Year to such date). For purposes of the foregoing, distributions of 
property to a Partner shall result in a decrease in such Partner's Capital Account equal to the 
Gross Asset Value, as of the date of distribution, of such property (less the amount of 
indebtedness, if any, of the Partnership which is assumed by such Partner and/or the amount of 
indebtedness, if any, to which such property is subject, as of the date of distribution, subject to 
the provisions of I.R.C. §7701(g)) distributed by the Partnership to such Partner. 

 
(ii) In the event that the Capital Contribution of a Partner consists of property 

having a fair market value in excess of its adjusted basis, or in the event the Gross Asset Values 
of Partnership Assets are adjusted under and pursuant to clause (ii) of the definition of Gross 
Asset Value, the Partners’ Capital Accounts shall be adjusted thereafter in accordance with the 
provisions of §1.704-l(b)(2)(iv)(g) of the Regulations with respect to allocations to the Partners 
of Depreciation, gain or loss, as computed for book purposes, and not for tax purposes. 

 
(iii) In the event that the provisions of §1.704-1(b)(2)(iv) of the Regulations 

fail to provide guidance on how adjustments to the Capital Accounts of the Partners should be 
made to reflect particular adjustments to Partnership capital on the books of the Partnership, 
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then, such Capital Account adjustments shall be made by the General Partner in its reasonable 
determination (after consultation with the Investor Limited Partner), with the review and 
concurrence of the Accountants and/or with the advice of the professional tax advisors of the 
Partnership, in a manner that (1) maintains equality between (A) the aggregate Capital Accounts 
of the Partners and (B) the amount of Partnership capital reflected on the Partnership's balance 
sheet, as computed for book purposes in accordance with §1.704-l(b) of the Regulations, (2) is 
consistent with the underlying economic arrangement among the Partners, and (3) is based, 
wherever practicable, on federal tax accounting principles. 

 
“Capital Contribution” means the cash plus the Gross Asset Value (net of liabilities) 

of other property contributed to the Partnership by each Partner. Any reference in this 
Agreement to the Capital Contribution of a then Partner shall include any Capital Contribution 
previously made by any prior Partner in respect of the Interest of such then Partner. 

 
“Capital Contribution Request” means a written Capital Contribution Request in the 

form attached hereto as Exhibit B. 
 
“Capital Event” means any transaction not in the ordinary course, the proceeds of 

which are not includable in Cash Flow, including without limitation, the sale or other disposition 
of all or any substantial part of the assets of the Partnership or the refinancing of any Project 
Loan. The term “Capital Event” shall not include a refinance of any Operating Deficit Loan, 
the Developer Loan, or any Excess Development Costs Loan. 
 

“Carryover Allocation” means a valid and enforceable carryover allocation for 2021 
Credits to be issued by the Agency to the Partnership in the amount of not less than $1,678,800 
in the aggregate of Credits.  

 
“Carryover Certification” means the issuance, in a form and in substance satisfactory 

to the Investor Limited Partner, of the certification of the Accountants and all supporting 
documentation that, with respect to the Carryover Allocation, as of a date no later than the last 
to occur of twelve (12) months after the date of the Carryover Allocation or such date required 
by the Agency, the Partnership had incurred capitalizable costs with respect to the Apartment 
Complex of at least ten percent (10%) of the Partnership’s reasonably expected basis in the 
Apartment Complex as of December 31, 2023, so that each of the Buildings constitutes a 
“qualified building” for the purposes of Section 42(h)(1)(E)(ii) of the Code. 
 

“Cash Flow” means, for any period of time, the total cash receipts of the Partnership 
from ordinary operations (i.e., excluding the proceeds of (A) Capital Events, (B) the Capital 
Contributions of the Partners, and (C) the proceeds of the Bridge Loan, the Mortgage Loan and 
any other Project Loans to the Partnership), plus the proceeds of Operating Deficit Loans, plus 
any other funds (such as any reserves in excess of the amounts required to be established and 
maintained pursuant to this Agreement, when and to the extent the General Partner no longer 
regards such excess reserves as reasonably necessary in the efficient conduct of the business of 
the Partnership) deemed available for distribution and designated as Cash Flow by the General 
Partner, less (i) the total cash disbursements of the Partnership (such as, but not limited to, 
operating expenses, costs of repair or restoration of the Apartment Complex, other than 
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replacement repairs paid for from the Replacement Reserve, property management fees unless 
deferred due to Operating Deficits (excluding the Supervisory Management Fee, the Incentive 
Management Fee, the Asset Management Fee and any other non-mandatory or Cash Flow 
contingent fees), financing fees or other requirements of any Project Lender and interest and 
principal repayments of any loans, other than loans payable only to the General Partner or any 
Affiliate thereof (such as the Developer Loan, Excess Development Costs Loan, and Operating 
Deficit Loans) but excluding any items paid out of available Cash Flow pursuant to Section 4.2, 
Capital Contributions, Replacement Reserves, or the proceeds of any Project Loan, and 
excluding non-cash expenditures such as depreciation and amortization), and less (ii) amounts 
paid in connection with the establishment or maintenance of reserves as required by Section 
6.10 of this Agreement. 

 
“Certificate” means the Certificate of Limited Partnership of the Partnership and any 

amendment thereto, as filed with the Filing Office in accordance with the Uniform Act. 
 
“Change in Law” means a change, occurring after the date of this Agreement, in the 

Code or the Regulations or judicial or administrative interpretations thereof or guidance 
published by the Service (including Revenue Rulings and Revenue Procedures) that, in the 
opinion of competent tax counsel approved by the Partners, is applicable to the Apartment 
Complex, including, without limitation, a change that prevents the Investor Limited Partner 
from receiving any or all of the Projected Aggregate Credit Amount. 

 
“Closing Date” means the date of this Agreement, which is the date established by the 

General Partner for the admission of the Investor Limited Partner and the withdrawal of the 
Withdrawing Limited Partner. 

 
“Code” or “I.R.C.” means the Internal Revenue Code of 1986, as amended from time 

to time, or any successor statute thereto. Reference herein to any Code Section shall include 
any successor provision. 

 
“Compliance Period” has the meaning set forth in Section 42(i)(1) of the Code. 
 
“Consent” means, and will be deemed to have been obtained, if the Limited Partner 

shall have been notified in writing consistent with Section 13.2 by the General Partner of any 
action either proposed to be taken or for which ratification is desired and if the Investor Limited 
Partner shall have expressly consented in writing to such action. In the event that there is more 
than one Limited Partner, Consent of the Limited Partner shall be deemed to have been obtained 
if a majority in Interest of the Limited Partners so consents in accordance with the preceding 
sentence; provided, however, that if pursuant to the Uniform Act, the consent of all Limited 
Partners is required in a given context, then the term Consent of the Limited Partner shall be 
deemed to require the consent of all Limited Partners. The Limited Partner agrees to use 
reasonable efforts to respond in writing within fifteen (15) Business Days of receipt of a notice 
from the General Partner. When requested to provide Consent, the Limited Partner will not 
withhold, condition or delay such Consent unreasonably.  
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“Construction Completion” means the date of receipt by the Investor Limited Partner 
of (a) a written certification from the General Partner stating that the achievement or substantial 
completion of all requirements relating to the lien-free construction and/or rehabilitation of the 
Apartment Complex and the Shared Facilities as set forth in the Project Documents has 
occurred; (b) completion of construction of all Shared Facilities and (c) certificates or permits 
of occupancy for all units in the Apartment Complex; provided, however, that if such certificates 
or permits are of a temporary nature, “Construction Completion” shall not be deemed to have 
occurred unless such certificates or permits permit occupancy of all of the units; and the work 
remaining to be done is of a nature that would not impair the permanent occupancy of any of 
the units of the Apartment Complex on a full paying basis. 

 
“Construction Contract” means the construction contract between the Partnership and 

the Contractor providing for the construction of the Apartment Complex, as amended from time 
to time. 

 
“Contractor” means MORGAN-KELLER, INC., a Maryland corporation. 
 
“Contractor's Certificate” means, collectively, (i) each AIA form of certificate 

executed from time to time by Contractor and General Partner and (ii) the Contractor's 
Certificate attached as Exhibit D hereto issued to the Investor Limited Partner in connection 
with each Capital Contribution Request.  

 
“Cost Certification” means the final certification by the Accountants of the costs 

incurred in connection with the construction of the Apartment Complex, as submitted to and 
approved by the Agency. 

 
“Cost of Improvements” means all direct and hard costs required to be expended by 

Partnership to comply with the requirements of this Agreement, including the reasonable cost 
of labor and materials actually expended or incurred by Partnership and incorporated into the 
Apartment Complex on the property (including any costs owed by the Partnership under the 
Joint Development Agreement), and the cost of furnishings, fixtures and equipment. The Cost 
of Improvements may also include certain indirect and soft costs, which may consist of the cost 
of permits, appraisals, soil testing, surveys and other professional fees and costs, tax credit 
application fees, construction fees, taxes, insurance, marketing costs, interest, financing and 
bonding fees.  

 
“Credit” means the low-income housing tax credit allowable to the Partnership pursuant 

to Section 42 of the Code. 
 
“Credit Adjuster Advance” has the meaning set forth in Section 3.5(a). 
 
“Credit Adjuster Distribution” has the meaning set forth in Section 3.5(a). 
 
“Credit Adjustment Payments” means, collectively, Current Adjuster Payments, 

Additional Adjuster Payments, and any other payments required to be made by the General 
Partner to the Partnership, which will then make corresponding payments to the Investor 
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Limited Partner pursuant to the provisions of Sections 3.5(a) through 3.5(d) to compensate the 
Investor Limited Partner for a loss of Credits that are projected to be available to the Investor 
Limited Partner.  

 
“Credit Determination Date” means the date on which the aggregate amount of Credits 

allocable to the Investor Limited Partner during the Credit Period is determined by the 
Accountants and the General Partner and is reflected in the Partnership Tax Return filed with 
the Service for the Partnership Taxable Year in which the Credit Period commenced. 

 
“Credit Excess” has the meaning set forth in Section 3.3(b)(ii). 
 
“Credit Period” means the credit period as defined in Section 42(f)(1) of the Code. 
 
“Credit Shortfall” has the meaning set forth in Section 3.5(a). 
 
“Credit Shortfall Adjustment Amount” has the meaning set forth in Section 3.5(a). 
 
“Current Adjuster Payment” has the meaning set forth in Section 3.5(b)(i). 
 
“Debt Service Coverage Ratio” means a specified percentage which shall be deemed 

to have occurred on the first day following a specified period of consecutive calendar months 
(or days) commencing on or after Construction Completion computed by dividing the Net 
Operating Income (as defined below) for each of the consecutive calendar months (or days) by 
all Must-Pay Debt Service during each of the consecutive calendar months or days, mortgage 
insurance premium and/or other cash requirements imposed by the Mortgage Loan Documents 
properly allocable to such period of time. The determination of the Debt Service Coverage Ratio 
(and the components thereof) shall be performed by the General Partner or, upon request of the 
Investor Limited Partner, by the Accountants. 

 
“Declaration” means that certain Declaration of Easements and Covenants, made by 

the Partnership, which Declaration has been recorded (or will be recorded at or near the date of 
this Agreement) in the Clerk’s Office of the Circuit Court of Chesterfield County, Virginia. 

 
“Depreciation” means, for purposes of maintaining Capital Accounts and not for 

purposes of calculating taxable income, for each Partnership Accounting Year or other period, 
with respect to Partnership Assets, an amount that bears the same ratio to the Gross Asset Values 
of Partnership Assets as the federal income tax depreciation, amortization; or other cost 
recovery deductions for such Partnership Assets for such year or other period bears to the 
adjusted tax bases of such assets, appropriately adjusted for any adjustments to the tax bases of 
such assets which occur from time to time during such year or other period. 
 
 “Designated Affiliates” means any Person performing services to the Partnership or 
otherwise having a relationship with respect to the Project who directly or indirectly: (i) 
controls, is controlled by, or is under common control with the General Partner, (ii) owns or 
controls 10% or more of the General Partner, (iii) is an officer, director, partner, member of 
trustee of the General Partner, or (iv) if the General Partner is an officer, director, partner, 
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member or trustee, of any Entity for which the General Partner acts in any such capacity. 
 
“Designated Individual” means the person appointed by the Partnership Representative 

to be the “designated individual” with the sole authority to bind the Partnership Representative 
pursuant to the Code and the Regulations. 

 
“Developer” means 288 LOFTS DEVELOPERS, L.L.C., a Virginia limited liability 

company. 
 
“Developer Fee” means the fee payable to the Developer pursuant to Section 7.2 hereof 

for services under the Development Agreement. 
 
“Developer Loan” means the loan of the unpaid portion of the Developer Fee 

containing the terms and conditions specified in Section 7.2 hereof.  
 
“Development Agreement” means the Development Services Agreement dated of even 

date with this Agreement, between the Partnership and the Developer, as amended from time to 
time. 

 
“Development Costs” means all of the following: (i) all direct or indirect costs paid or 

accrued by the Partnership related to the acquisition of the Land and the development and 
construction of the Apartment Complex, including payment of the Developer Fee (other than 
amounts permitted to be deferred pursuant to this Agreement), amounts due under the 
Construction Contract, any construction cost overruns, the cost of any change orders, the cost 
to correct construction defects known prior to Completion Date, the cost of equipping the 
Apartment Complex with all necessary and appropriate fixtures, equipment and personal 
property, including, without limitation, installation of all required appliances in the residential 
units in the Apartment Complex and all costs necessary to achieve Construction Completion; 
(ii) all costs to achieve Permanent Loan Closing, satisfy any escrow deposit requirements which 
are conditions to the Permanent Loan Closing, if any, including any amounts necessary and 
required by a Project Lender for local taxes, utilities, casualty and liability insurance premiums, 
and any applicable loan fees, discounts or other expenses and satisfy all other obligations; (iii) 
prior to Permanent Loan Closing, all costs, payments and deposits needed to avoid a default 
under any Project Loan, including without limitation, all required deposits to satisfy any 
requirements of a Project Lender to keep a Project Loan “in balance”; (iv) the funding of all 
reserves required to be established on or prior to Permanent Loan Closing pursuant to this 
Agreement (including without limitation, the Replacement Reserve) or pursuant to the terms of 
any Project Loan; (v) all costs and expenses relating to remedying any environmental problem 
or condition or Hazardous Substance that existed on or prior to Permanent Loan Closing; (vi) 
all Operating Deficits incurred by the Partnership prior to Permanent Loan Closing; and (vii) 
all amounts payable by the Partnership under the Joint Development Agreement.  

 
“Disposition” (including the verb form “Dispose” and the adjective form “Disposing”) 

means, as to a Partner, the assignment, sale, transfer, exchange, pledge, hypothecation or other 
disposition of all or any part of its Interest. 
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“Effective Gross Income” means, for any period of time, all rental income (including 
business rental insurance proceeds) and other incidental income received (including, but not 
limited to, proceeds from laundry facilities and vending machines (on a cash basis) by the 
Partnership), including, without limitation, any rent subsidies (which will be deemed to include 
any accrued rent subsidies to the extent they are not more than sixty (60) days in arrears), to the 
extent available, forfeited deposits, application fees, and late payments.  
 

“Entity” means any general partnership, limited partnership, corporation, joint venture, 
trust, business trust, cooperative, association, limited liability company or the State or any 
agency or political subdivision thereof. 

 
“Environmental Laws” means all local, state, and federal laws, ordinances, 

regulations, orders, and reported state or federal court decisions thereunder relating to: 
environmental protection, the use, storage, generation, production, treatment, emission, release, 
discharge, remediation, removal, disposal, or transport of any Hazardous Substance, or any 
other environmental matter, including, but not limited to, any of the following statutes: (a) 
Federal Resource Conservation and Recovery Act of 1976, as amended, 42 U.S.C. §§ 6901 
6991k; (b) Federal Comprehensive Environmental Response, Compensation, and Liability Act 
of 1980, as amended, 42 U.S.C. §§ 9601-9675; (c) Federal Clean Air Act, as amended, 42 
U.S.C. §§ 7401-7642; (d) Federal Hazardous Material Transportation Control Act of 1970, as 
amended, 42 U.S.C. §§ 1801-1812; (e) Federal Clean Water Act of 1977, as amended, 33 U.S.C. 
§§ 1251-1387; (f) Federal Insecticide, Fungicide, and Rodenticide Act, as amended, 7 U.S.C. 
§§ 136-136y; (g) Federal Toxic Substances Control Act, 15 U.S.C. §§ 2601-2671; (h) Federal 
Safe Drinking Water Act, 42 U.S.C. §§ 300f-300i-26; (i) Federal Atomic Energy Act, 42 U.S.C. 
§§ 2011-2297g-4; (j) Federal Occupational Safety and Health Act of 1970, as amended, 19 
U.S.C. §§ 651 et seq.; and (k) Federal Oil Pollution Act of 1990, as amended, 33 U.S.C. §§ 
2701 et seq., each as amended. 

 
“Environmental Report” means the Phase I Environmental Site Assessment, dated 

September 17, 2021, prepared by Townes Site Engineering. 
 
“Event of Bankruptcy” means, with respect to any Person: (i) the entry of a decree or 

order for relief by a court having jurisdiction in respect of such Person in a case under the 
Federal bankruptcy laws, as now or hereafter constituted, or any other similar law, or the 
issuance of an order for the winding up or liquidation of such Person's affairs and the 
continuance of any such decree or order unstayed and in effect for a period of ninety (90) 
consecutive days, or (ii) the commencement by such Person of a proceeding under any 
reorganization, arrangement, insolvency, readjustment of debt, dissolution or liquidation law or 
statute of any jurisdiction, whether now or hereafter in effect, or (iii) the commencement against 
such Person of any such proceeding which remains undismissed for a period of ninety (90) days, 
or any act by such Person which indicates such Person's consent to, approval of or acquiescence 
in any such proceeding or the appointment of any receiver of or trustee for such Person or of 
any substantial part of such Person's property, or allows any such receivership or trusteeship to 
continue undischarged for a period of ninety (90) days, or (iv) the taking of any action by such 
Person to authorize any of the foregoing, or (v) the making of an assignment for the benefit of 
creditors by such Person, or (vi) such Person files a petition in bankruptcy or petitions or applies 
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to any tribunal for any receiver of such Person or for any substantial part of such Person's 
property. 

 
“Excess Development Costs” means all Development Costs in excess of the proceeds 

of the Project Loans, the Capital Contributions of the Investor Limited Partner, and any Net 
Operating Income for the period prior to Permanent Loan Closing.  

 
“Excess Development Costs Loan” has the meaning set forth for such term in Section 

6.10(b) hereof. 
 
“Extended Use Agreement” means the extended low-income housing commitment to 

be executed by the Partnership as required by Section 42(h)(6) of the Code.  
 
“Filing Office” means the Office of the Clerk of the Virginia State Corporation 

Commission. 
 
“Final Determination” means the earliest to occur of (i) the date on which a decision, 

judgment, decree or other order has been issued by any court of competent jurisdiction or 
government agency with regard to any tax or other issue affecting the Partnership, which 
decision, judgment, decree or other order has become final (i.e., all allowable appeals requested 
by the parties to the action have been exhausted), or (ii) the date on which the Service has 
entered into a binding agreement with the Partnership with respect to such issues or has reached 
a final administrative or judicial determination with respect to such issues which, whether by 
law or agreement, is not subject to appeal. 

 
“First Year Shortfall” has the meaning set forth in Section 3.5(b)(iv). 

 
“Force Majeure” means any strike, lockout, war, insurrection, riot, explosion, fire, 

flood, other acts of God, acts of public enemy, insurrection, pandemic (including COVID-19), 
disease, work shortages, a presidentially declared disaster area within the meaning of Revenue 
Procedure 2014-49 or any subsequent rulings or regulations issued by the Internal Revenue 
Service with respect to Force Majeure, acts beyond the control of the parties, delays caused by 
declared state of emergency or public emergency or public health emergency, government 
mandated quarantine, stay-at-home order, shelter-in-place order, lockdown or travel ban, 
government mandated construction freeze, halt or ban, government shutdown, including, 
without limitation, court systems, public or quasi-public agencies, and registries of deeds, 
government mandated closure of non-essential businesses, government mandated restrictions, 
limitations or bans on public gatherings, governmental regulation, earthquake or other natural 
disaster and other events beyond the control of the party for whom performance is required. 

 
“General Partner” means, collectively, 288 LOFTS GP, L.L.C., a Virginia limited 

liability company, and any Person or Persons who, at the time of reference thereto, have been 
admitted as additional or successor General Partners, in each such Person's capacity as a general 
partner of the Partnership. At any time when there is more than one General Partner, the term 
“General Partner” or “General Partners” shall include, collectively, all such Persons, unless the 
context clearly implies that such term only refers to one of them. 
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“Gross Asset Value” means the following, with respect to any Partnership Asset: 
 

(i) The initial Gross Asset Value of any Partnership Asset at the time that it 
is contributed by a Partner to the capital of the Partnership shall be an amount equal to the gross 
fair market value of such Partnership Asset (without regard to the provisions of I.R.C. Section 
7701(g)), as determined by the contributing Partner and the Partnership. 

 
(ii) The Gross Asset Values of all Partnership Assets may be. adjusted, as 

reasonably determined by the General Partner, to equal their respective fair market values taking 
Code Section 7701(g) into account (A) in connection with the contribution of money or other 
property (other than a de minimis amount) to the Partnership by a new or existing Partner as 
consideration for an Interest in the Partnership or (B) in connection with the liquidation of the 
Partnership or the distribution by the Partnership of more than a de minimis amount of 
Partnership Assets or money to a retiring or continuing Partner as consideration for an Interest 
in the Partnership or in any other circumstances set forth in §1.704-1(b)(2)(iv)(f)(5) of the 
Regulations or in any successor regulations. 

 
(iii) The Gross Asset Value of any Partnership Asset distributed to any 

Partner shall be the gross fair market value of such asset on the date of distribution. 
 
(iv) The Gross Asset Values of Partnership Assets shall be increased (or 

decreased) to reflect any adjustments to the adjusted basis of such Partnership Assets pursuant 
to Sections 734(b) or 743(b) of the Code, but only to the extent that such adjustments are taken 
into account in determining Capital Accounts pursuant to Section 1.704-1(b)(2)(iv)(m) of the 
Regulations and as provided in the definition of Capital Account set forth herein; provided, 
however, that Gross Asset Values shall not be adjusted pursuant to this clause (iv) to the extent 
that the General Partner determines that an adjustment pursuant to clause (ii) hereof is necessary 
or appropriate in connection with a transaction that would otherwise result in an adjustment 
pursuant to this clause (iv). 

 
“Ground Lease” means that certain Deed of Ground Lease, dated March 9, 2022, 

entered into by and between the Partnership, as landlord, and Ground Tenant, as tenant, as 
amended from time to time. 

 
“Ground Tenant” means 288 Lofts Phase II, L.P., a Virginia limited partnership. 
 
“Guarantor” means, collectively, Richard T. Counselman, individually, Miles B. 

Leon, individually, Thomas G. Johnson, III, individually, Nusbaum Associates, L.P., a 
Virginia limited partnership, and any permitted successor or successors thereto as parties 
pursuant to the Guaranty. 

 
“Guaranty” means the Guaranty executed by the Guarantor for the benefit of the 

Investor Limited Partner, as amended from time to time. 
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“Hazardous Substance” means any hazardous or toxic substance, material or waste, 
including, but not limited to, petroleum in any form, lead-based paint, asbestos, urea 
formaldehyde insulation, methane gas, polychlorinated biphenyls, or radon which is regulated 
by any local governmental authority, the state in which the Property is located or the United 
States government. The term “Hazardous Substance” shall include, without limitation, any 
material or substance which is (A) defined as a solid waste, hazardous waste, extremely 
hazardous waste, restricted hazardous waste, toxic waste, radioactive material or substance, or 
a hazardous substance under the laws of the state or locality in which the Property is located or 
any regulations or orders now promulgated or hereinafter promulgated thereunder, or (B) 
designated or becomes designated as a “hazardous substance” pursuant to any Environmental 
Laws, except, in each instance, for ordinary and necessary quantities of office or other supplies, 
cleaning materials and pest control supplies used or consumed in the normal course of 
developing, operating or occupying a housing project, and which are stored, managed, used, 
and disposed of in compliance with applicable Environmental Laws and petroleum or gasoline 
in motor vehicles, stored in suitable containers for use at the Project and/or in equipment stored 
or located at the Project.  

“Incentive Management Agreement” means the agreement of even date herewith by 
and between the Partnership and the General Partner relating to, among other things, the 
payment of the Incentive Management Fee, as amended from time to time. 

 
“Incentive Management Fee” means the management fee payable by the Partnership 

to the General Partner pursuant to the Incentive Management Agreement, as compensation for 
its efficient management of the Partnership and its assets, from available Cash Flow as 
described in Article IV hereof. 

 
“Initial Aggregate Credit Amount” means the aggregate amount of Credits that is 

determined by the Accountants and the General Partner, on or before the Credit Determination 
Date, to be allocable to the Investor Limited Partner. 

 
“Initial 100% Occupancy Date” means the first date upon which not less than one 

hundred percent (100%) of the Low-Income Units shall have been initially leased to and 
physically occupied by Qualified Tenants. 

 
“Installment(s)” has the meaning set forth in Section 3.3(a). 
 
“Interest” means the entire interest of a Partner in the Partnership at any particular time, 

including the right of such Partner to any and all benefits to which a Partner may be entitled as 
provided in this Agreement and the obligations of such Partner to comply with the terms of this 
Agreement. 

 
“Interim Gap Loan” means a loan made by Nusbaum LP to the Partnership from time 

to time in an amount not exceeding $500,000 at any one time solely to pay Development Costs, 
which loans will be repaid out of the next available Installment or Mortgage Loan advance.  The 
term “Interim Gap Loan” shall not include any loan made to keep the Project “in balance” and 
for which there is no source of repayment in the Budget.  
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“Investor Limited Partner” means TB 288 LOFTS AFFORDABLE HOUSING, 
LLC, a Virginia limited liability company, and any Person or Persons who, at the time of 
reference thereto, have been admitted as additional or successor Investor Limited Partners. 

 
“Issuer” means VH. 
 
“Joint Development Agreement” means the Joint Development Agreement, dated the 

same date as this Agreement, between the Partnership and Ground Tenant, with respect to the 
development of certain Joint Facilities (as therein defined), as amended from time to time. 
 

“Land” means the Partnership's fee interest in the land located in Chesterfield County, 
Virginia, the legal description of which is set forth in Exhibit F. 

 
“Laws” means any statute, rule, ordinance, regulation, order, judgment, award or decree 

of any governmental authority, including, but not limited to, ERISA, the Americans with 
Disabilities Act of 1990, and Environmental Laws, in each case such Law, as amended. 

 
“Lien” means any mortgage, deed of trust, pledge, hypothecation, assignment, deposit 

arrangement encumbrance (including, without limitation, any easement, right-of-way, zoning 
or similar restriction or title defect), lien (statutory or other) or preference, priority or other 
security agreement or preferential arrangement of any kind or nature whatsoever (including, 
without limitation, any conditional sale or other title retention agreement, any financing lease 
having substantially the same economic effect as any of the foregoing and the filing of any 
financing statement under the UCC or comparable law of any jurisdiction). 

 
“Limited Partner” means the Investor Limited Partner and any Person who becomes a 

Substituted Limited Partner in respect of any portion of the Limited Partner Interest of a Limited 
Partner as provided in Article IX hereof. At any time when there is more than one Limited 
Partner, the term “Limited Partner” or “Limited Partners” shall include, collectively, all such 
Persons. 

 
“Low-Income Units” means those units which the Partnership expects will qualify for 

Credits by virtue of being occupied by Qualified Tenants. It is expected that all 48 units in the 
Apartment Complex will be Low-Income Units.  

 
“Management Agent” means S. L. NUSBAUM REALTY CO., and/or any successor 

or assign who is selected by the General Partner, with the Consent of the Investor Limited 
Partner (not to be unreasonably withheld), to provide management services with respect to the 
Apartment Complex from time to time in accordance with Article XI hereof. S.L. Nusbaum 
Realty Co. shall not be deemed an Affiliate of the General Partner. 

 
“Management Agreement” means the Housing Management Agreement between the 

Partnership and the Management Agent, together with the Addendum to Housing Management 
Agreement attached thereto, as approved by the Agency and the Investor Limited Partner, in 
connection with the management of the Apartment Complex, as amended from time to time. 
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“Minimum Gain” means, with respect to each Partner, the amount computed in 
accordance with §1.704-2(g) of the Regulations. The Partnership shall separately compute each 
Partner's share of Minimum Gain attributable to Partner nonrecourse debt pursuant to §1.704-
2(i) of the Regulations. 

 
“Minimum Set-Aside Test” means the set-aside test selected by the Partnership 

pursuant to Section 42(g) of the Code with respect to the percentage of units in the Apartment 
Complex to be occupied by tenants with incomes equal to no more than a certain percentage of 
area median income. The Partnership has selected the Average Income Set-Aside Test as the 
Minimum Set-Aside Test and will not select any other minimum set aside available under the 
Code without the Consent of the Investor Limited Partner. 

 
“Mortgage” means any mortgage or deed of trust securing a Project Loan and 

encumbering the Apartment Complex, as such indebtedness may be increased, decreased or 
refinanced in accordance with this Agreement. Where the context permits, the term “Mortgage” 
shall include any mortgage, deed, deed of trust, note, regulatory agreement, security agreement, 
assumption agreement or other instrument executed in connection with a loan which is binding 
on the Partnership; and in case any Mortgage is replaced or supplemented by any subsequent 
mortgage or mortgages, the term “Mortgage” shall refer to any such subsequent mortgage or 
mortgages. 

 
“Mortgage Loan” means, collectively, the VH Loan and any other Project Loan that is 

secured by a Mortgage. Where the context permits, the term “Mortgage Loan” shall include any 
loan extended to the Partnership that refinances a Mortgage Loan.    

“Mortgage Loan Documents” means, collectively, the VH Loan Documents and all 
other documents entered into in connection with, evidencing, securing, guaranteeing or 
otherwise governing a Mortgage Loan, and all amendments to the foregoing made from time to 
time. 

“Must-Pay Debt Service” means the scheduled debt service on the VH Loan that is due 
prior to its final maturity date. 

 
“Net Operating Income” means the excess of Effective Gross Income over all 

operating cash requirements of the Apartment Complex properly allocable to such period of 
time on an annualized accrual basis, including reserve requirements imposed by this Agreement 
or the Mortgage Loan Documents, real estate taxes (computed on a post-completion basis, 
subject to any applicable abatement) and, on an annualized basis, those expenses of a seasonal 
nature, which might reasonably be expected to be incurred on an unequal basis during the full 
annual period of operations), but not including: (a) any capitalized expenses paid from reserves, 
Capital Contributions, or Mortgage Loan proceeds; (b) distributions or payments to any party, 
including Partners or Affiliates, that are payable only out of Cash Flow such as the Incentive 
Management Fee, the Developer Fee, the Asset Management Fee, and the Supervisory 
Management Fee; and (c) Must-Pay Debt Service.  
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“Net Proceeds” means the difference between (A) the sum of (i) the gross proceeds 
from a Capital Event other than a refinancing; (ii) the excess proceeds from the refinancing of 
any Mortgage Loan (that is, any refinancing proceeds not needed for the repayment of the 
Mortgage Loan refinanced or for other Partnership expenses, obligations or expenditures as 
determined by the General Partner with the Consent of the Investor Limited Partner); and (iii) 
the receipt of any proceeds from insurance settlements or other claims attributable to fire or 
other casualty, or from condemnation, sales or grants of easements, rights-of-way or the like in 
excess of those needed for repair, restoration or replacement of the damaged, destroyed or 
condemned, property and (B) the payment of or due provision for (i) all liabilities to creditors 
of the Partnership (excluding, except in the event of the dissolution and liquidation of the 
Partnership, fees owed to the General Partner and loans to the Partnership from the General 
Partner or Affiliates thereof for any purpose, including, without limitation, Operating Deficit 
Loans) and (ii) necessary and customary expenses of such Capital Event or refinancing (other 
than, except in the event of the dissolution and liquidation of the Partnership, expenses payable 
to the General Partner or an Affiliate thereof). 

 
“Net Projected Tax Liabilities” means, as determined by the Accountants, based on 

the Partnership's tax records, and any final adjustments made prior to the availability of 
proceeds of a Capital Event for distribution, the cumulative amounts of the projected liabilities 
(collectively, the “Projected Tax Liabilities”) of the Investor Limited Partner’s shareholders, 
partners and members, and their respective shareholders, partners and members, if any 
(collectively, the “Partnership Taxpayers”), for any and all federal, state, and local taxes, 
including any recapture of prior Credits, to be imposed on the Partnership Taxpayers by reason 
of any Capital Event of the Partnership from which the proceeds in question are to be 
distributed, any and all prior Capital Events of the Partnership (to the extent proceeds from such 
prior Capital Events representing the Projected Tax Liabilities for such prior transactions were 
not distributed) and any liquidation of the Partnership. Such projections of liabilities shall 
assume the maximum applicable tax rate or rates for each of Partnership Taxpayers (without 
regard to actual taxable income), in effect at the time of each Capital Event, in all cases without 
regard to the alternative minimum tax, limitations on the use of business tax credits, or other 
factors that may affect tax liability in particular cases, except that such determination shall take 
into account the deductibility of state taxes for federal income tax purposes and without 
adjustment for any variance from actual tax liabilities that may later occur. 

“Operating Deficit” means the amount by which (i) for any particular time, Effective 
Gross Income, together with other available cash and funds on hand of the Partnership, if any, 
for the relevant time period (excluding: (a) funds from Capital Contributions (except to the 
extent that Capital Contribution proceeds are specified in the Budget as available to fund initial 
working capital amounts), (b) the proceeds of any Project Loan, (c) advance rent payments and 
(d) nonforfeited tenant deposits), is less than (ii) for the same period of time, the amount 
necessary to meet all of the operating costs and expenses of any type due and payable for such 
time period incidental to the operation and business activities of the Partnership, including, 
without limitation, Must-Pay Debt Service, taxes, insurance, costs of operations, maintenance, 
repairs, interest, management expenses, prepaid expenses and reserve funding and maintenance 
requirements set forth in Section 6.10, but excluding any amounts payable from Cash Flow 
(such as repayment of any loans from the General Partner or Affiliates thereof), and amounts 
expended for capital improvements and similar items, such as items, repairs, and improvements 
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funded from Replacement Reserves as permitted hereunder and under the Mortgage Loan 
Documents. 

 
“Operating Deficit Loan” means any loan or loans made to the Partnership pursuant to 

Section 6.12 hereof. 
 
“Original Partnership Agreement” is defined in the Recitals. 
 
“Parcel 2” means all that certain piece or parcel of land lying and being in the 

Midlothian Magisterial District, Chesterfield County, Virginia, being known, numbered and 
designated as "PARCEL 2 PROPOSED 71,299.13 SQ. FT., 1.637 Acres", as shown on that 
certain plat entitled "NOT FOR RESIDENTIAL USE OF THREE PARCELS TOTALING 
12.804 ACRES SITUATED ALONG WYLDEROSE AVENUE, STATE ROUTE 971 
MIDLOTHIAN DISTRICT, CHESTERFIELD COUNTY, VIRGINIA", recorded January 5, 
2022 in the Clerk's Office of the Circuit Court of Chesterfield County, Virginia in Plat Book 
293, Page 31. 
 

“Partner” means the General Partner or Limited Partner. 
 
“Partnership” means 288 LOFTS, L.P., a limited partnership formed under and 

pursuant to the Uniform Act. 
 
“Partnership Accounting Year” means the accounting year of the Partnership, ending 

December 31 of each year. 
 
“Partnership Assets” means, at any particular time, the Apartment Complex and any 

other assets or property (tangible, intangible, choate or inchoate, fixed or contingent) of the 
Partnership. 

 
“Partnership/General Partner Certificate” means a certification from the General 

Partner to the Investor Limited Partner in the form of Exhibit C. 
 
“Partnership Items” has the meaning set forth in Section 4.4(i). 
 
“Partnership Representative” means the Partner designated to act as partnership 

representative of the Partnership for purposes of Code Section 6223(a) or the designated 
successor as provided in Section 6.2(c). 

 
“Partnership Tax Return” means the United States Partnership Income Tax Return 

(Form 1065) for the Partnership, together with all Schedules K-1 included therein, and all state 
and local tax returns and other similar schedules required to be filed with respect to the 
operations of the Partnership. 

 
“Partnership Taxable Year” means the taxable year of the Partnership which shall be 

the Partnership Accounting Year or such other taxable period as may be required by the Code 
or Regulations. 
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“Permanent Loan Closing” means the date on which the VH Loan converts from its 
construction, interest only phase to its permanent, principal and interest phase, as set forth in 
the VH Loan Documents. 
 

“Permitted Liens” means liens for taxes, assessments or governmental charges not 
delinquent or being diligently contested in good faith and by appropriate proceedings and for 
which adequate reserves in accordance with generally accepted accounting principles 
consistently applied are maintained on Partnership's books, and liens, restrictions and 
encumbrances listed in the Title Policy and title insurance commitment accepted by VH and 
Investor Limited Partner. 

 
“Person” means any individual or Entity, and the heirs, executors, administrators, legal 

representatives, successors and assigns of such individual or Entity as the context may require. 
 
“Plans” means the final work write-up and specifications, including schedules of values 

and trade payment breakdowns. for the construction/rehabilitation of the Apartment Complex 
and the Shared Facilities, prepared by the General Partner and the Contractor and approved by 
VH, Investor Limited Partner and any applicable governmental subdivision or agency, together 
with any change orders approved in accordance with this Agreement. 

 
“Profits and Losses” means, subject to the adjustments in Sections 4.4 through 4.6, for 

each calendar year or other period, an amount equal to the Partnership's taxable income or loss 
for such year or period, determined in accordance with I.R.C. §703(a) (for this purpose, all 
items of income, gain, loss or deduction required to be stated separately pursuant to I.R.C. 
§703(a)(1) shall be included in taxable income or loss), with the following adjustments to be 
made solely for purposes of maintaining Capital Accounts and not for determining taxable 
income or loss:  

 
(i) Any income of the Partnership that is exempt from federal income tax 

and not otherwise taken into account in computing Profits or Losses pursuant to this definition 
shall be added to such taxable income or loss;  

 
(ii) Any expenditures of the Partnership described in I.R.C. §705(a)(2)(B) or 

treated as I.R.C. §705(a)(2)(B) expenditures pursuant to §1.704-l(b)(2)(iv)(i) of the 
Regulations, and not otherwise taken into account in computing Profits or Losses pursuant to 
this definition, shall be subtracted from such taxable income or loss; 

 
(iii) In the event the Gross Asset Value of any Partnership Asset is adjusted 

pursuant to clause (ii) or (iii) of the definition of Gross Asset Value, the amount of such 
adjustment shall be taken into account as hypothetical gain or loss from the disposition of such 
asset for purposes of computing Profits or Losses;  

 
(iv) Gain or loss resulting from any disposition of any asset of the Partnership 

with respect to which gain or loss is recognized for federal income tax purposes shall be 
computed by reference to the Gross Asset Value of the property disposed of, notwithstanding 
that the adjusted tax basis of such property differs from its Gross Asset Value; and 
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(v)  In lieu of the depreciation, amortization and other cost recovery 

deductions taken into account in computing taxable income or loss, there shall be taken into 
account Depreciation for such calendar year or other period. 

 
“Project” means the Apartment Complex. 
 
“Project Documents” means the Mortgage Loan Documents, the Bridge Loan 

Documents, this Agreement, the Incentive Management Agreement, the Asset Management 
Agreement, the Supervisory Asset Management Agreement, the Ground Lease, the 
Development Agreement, the Declaration, the Joint Development Agreement, the Construction 
Contract, the Architect's Agreement, the Plans, the Guaranty, the Reservation Agreement, the 
Carryover Allocation, the Extended Use Agreement, the Regulatory Agreement, the 
Management Agreement and any other documents executed by the Partnership that are material 
to the acquisition, development, construction, financing, operation, use or contemplated use of 
the Apartment Complex (a document is material if a default under such documents could have 
a substantial adverse effect on the Project, the Partnership or the Credits), as such documents 
may be amended from time to time in accordance with the terms of this Agreement. 

 
“Project Lender” means, collectively, VH, the Bridge Loan lender and any other lender 

of a Project Loan. 

“Project Loan” means, collectively, the Mortgage Loan, the Bridge Loan and any other 
loan obtained by the Partnership from a third party lender that is unrelated to the Partnership or 
the Partners (excluding the Bridge Loan). The term “Project Loan” shall not include Operating 
Deficit Loans, the Developer Loan, or the Excess Development Costs Loan. 

“Project Loan Documents” means, collectively, the Mortgage Loan Documents, the 
Bridge Loan Documents, and all other documents entered into in connection with, evidencing, 
securing, guaranteeing or otherwise governing a Project Loan. 

 
“Projected Aggregate Credit Amount” means $16,786,320, which is the aggregate 

amount of Credits projected to be allocable to the Investor Limited Partner during the Credit 
Period. If, on or after the Credit Determination Date, the aggregate amount of Credits allocable 
to the Investor Limited Partner is determined to be different than as set forth in the foregoing 
sentence, then the term “Projected Aggregate Credit Amount” shall mean such revised 
aggregate amount, provided that any adjustments, payments, or distributions required under the 
provisions of this Agreement to be made on account of any such prior determination have in 
fact been made. 

 
“Projected Annual Credit Amount” means, with respect to any Partnership Taxable 

Year during the Credit Period, the amount of Credits projected to be allocable to the Investor 
Limited Partner during such Partnership Taxable Year. It is currently anticipated that the 
Partnership will allocate Credits to the Investor Limited Partner during the Credit Period as 
follows: (i) $1,673,709 in 2024 (plus any Credit Excess determined pursuant to Section 3.3 that 
is allocable to the Investor Limited Partner in 2024); (ii) $1,678,632 in 2025-2033 (plus any 
Credit Excess determined pursuant to Section 3.3 that is allocable to the Investor Limited 
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Partner in 2025-2033); and (iii) $4,923 in year 2034 (plus any Credit Excess determined 
pursuant to Section 3.3 that is allocable to the Investor Limited Partner in 2034). If, on or after 
the Credit Determination Date, the amount of Credits allocable to the Investor Limited Partner 
during any Partnership Taxable Year is determined to be different than as set forth in the 
foregoing sentence, then the term “Projected Annual Credit Amount” shall mean such revised 
amount, provided that any adjustments, payments, or distributions required under the provisions 
of this Agreement to be made on account of any such prior determination have in fact been 
made. If a Credit Adjustment Payment is made pursuant to Section 3.5(b)(iv) for a First Year 
Shortfall, the Projected Annual Credit Amount for 2034 shall be increased by the amount of 
Credit Shortfall deferred pursuant to Section 42(f)(2)(B) of the Code. 

 
“Projections” means the forecast of expected results attached as Exhibit I. 
 
“Qualified Investments” means any of the following if and to the extent permitted by 

law: (i) direct obligations of or obligations the principal of and interest on which are guaranteed 
by the United States Government; or (ii) obligations of any agency or instrumentality of the, 
United States Government backed by the full faith and credit of the United States; or (iii) 
demand and savings deposits at commercial banks and savings and loan associations, provided 
that the entire deposit is insured by the Federal Deposit Insurance Corporation (“FDIC”); or 
(iv) certificates of deposit issued by any state or national bank which has combined capital, 
surplus, and undivided profits of not less than $20,000,000, or any savings and loan institution 
having combined capital, surplus, and retained earnings of not less than $100,000,000, provided 
that all such investments are fully insured by the FDIC or fully secured by investments 
described in (i) or (ii); or (v) repurchase agreements or time deposits with banks or trust 
companies organized under the laws of the United States or any state or the District of Columbia 
having combined capital, surplus, and undivided profits of not less than $50,000,000 or any of 
its affiliates, provided that all such investments shall be fully insured by FDIC or fully secured 
by investments described in (i) or (ii) above which have a fair market value equal to one hundred 
three percent (103%) of the face amount of the repurchase agreement plus an amount equal to 
the amount by which the anticipated interest earnings under the arrangement exceed interest 
which would have been earned at a rate of six percent (6%) per year, provided that the party 
investing in any repurchase agreement shall receive a perfected security interest, whether by 
delivery or by registration on a book entry account of a Federal Reserve Bank, in the underlying 
obligations subject to such repurchase agreement; or (vi) shares of registered investment 
management companies investing exclusively in the foregoing. 

 
“Qualified Tenant” means a tenant of a unit included within the Minimum Set-Aside 

Test with income on the date of initial occupancy not exceeding that permitted by the Minimum 
Set-Aside Test who leases a low-income unit in the Apartment Complex under a lease having 
an original term of not less than six months at a rent which satisfies the Rent Restriction Test 
and (ii) complying with any other requirements imposed by the Project Documents. 

 
“Regulations” means the Income Tax Regulations validly promulgated under the Code, 

(whether temporary, permanent or proposed) as amended and in effect from time to time. 
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“Regulatory Agreement” means the Regulatory Agreement between the Partnership 
and VH in connection with the VH Loan. 

 
“Rent Restriction Test” means the rent restriction test applicable to the Apartment 

Complex pursuant to Section 42(g) of the Code, as set forth in the Extended Use Agreement. 
 
“Reservation Agreement” means the Reservation Agreement, dated July 13, 2021, by 

and between the Partnership and the Agency, pursuant to which the Agency has reserved an 
allocation of Credits for the Apartment Complex in the aggregate annual amount of $1,678,800. 

 
“Service” means the Internal Revenue Service. 
 
“Shared Facilities” collectively means the clubhouse and fitness facility, the swimming 

pool, a playground, a grill area, and other common area amenities on Parcel 2, the use of which 
by the Partnership is subject to the Declaration. 

 
“State” means the Commonwealth of Virginia. 
 
“Substituted Limited Partner” means any Person who is admitted to the Partnership 

as a successor Limited Partner pursuant to Article IX hereof. 
 
“Supervising Asset Manager” means S.L. NUSBAUM REALTY CO., a Virginia 

corporation. 
 
“Supervisory Asset Management Agreement” means the Supervisory Asset 

Management Fee Agreement, dated the same date as this Agreement, by and between the 
Partnership and the Supervising Asset Manager, as approved by the Investor Limited Partner. 

 
“Supervisory Management Fee” means the supervisory management fee payable to 

the Supervising Asset Manager pursuant to the Supervisory Asset Management Agreement.  
 
“Tax” or “Taxes” means any and all liabilities, losses, expenses and costs that are, or 

are in the nature of, taxes, fees or other governmental charges, including interest, penalties, fines 
and additions to tax imposed by the Service or any other taxing authority.  

 
“Title Insurer” means Fidelity National Title Insurance Company. 
 
“Title Policy” means the title policy provided to the Partnership from the Title Insurer. 
 
“Transfer Taxes” means any real property transfer tax assessed by or within the State 

or Chesterfield County, Virginia. 
 
“Uniform Act” means the Virginia Revised Uniform Limited Partnership Act or any 

corresponding provision or provisions of succeeding law as it or they may be amended from 
time to time as adopted by the State.  
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“VH” means Virginia Housing, a political subdivision of the Commonwealth of 
Virginia. 

 
“VH Loan” means the construction to permanent loan from VH to the Partnership in 

the principal amount of $12,200,000, which loan shall bear interest at the rate set forth in the 
VH Loan Documents. The VH Loan shall require monthly payments of interest only prior to 
the Permanent Loan Closing, and thereafter shall require level monthly payments of principal 
and interest through maturity.   

 
“VH Loan Documents” means, collectively, (i) the Amended and Restated Mortgage 

Loan Commitment Letter executed by VH on January 18, 2022 and accepted by the Partnership 
on January 20, 2022, (ii) the Construction Loan Agreement executed by VH and the Partnership, 
(iii) the Deed of Trust Note in the stated principal amount of $12,200,000.00 made by the 
Partnership and payable to VH, (iv) the Deed of Trust executed by the Partnership in favor of 
the trustee named therein for the benefit of VH, (v) all other documents entered into in 
connection with, evidencing, securing, guaranteeing or otherwise governing the VH Loan, and 
(vi) all amendments to the foregoing made from time to time. 

 
“Withdrawal” (including the verb form “Withdraw” and the adjective form 

“Withdrawing” or “Withdrawn”) means, as to a General Partner, the occurrence of death, 
adjudication of insanity or incompetence, Event of Bankruptcy, dissolution, liquidation, or 
voluntary or involuntary withdrawal or retirement from the Partnership for any reason, 
including whenever a General Partner may no longer continue as a General Partner by law or 
pursuant to any terms of this Agreement. Withdrawal shall also mean the sale, assignment, 
transfer or encumbrance (other than to the holder of a Mortgage) by a General Partner of its 
interest as a General Partner. A General Partner which is a corporation, limited liability 
company or partnership shall be deemed to have sold, assigned, transferred or encumbered its 
interest as a General Partner in the event (as a result of one or more transactions) of any sale, 
assignment or other transfer (but specifically excluding any transfer occurring pursuant to the 
laws of descent and distribution or transfers for estate planning purposes permitted pursuant to 
Section 6.10(e) below) of a controlling interest in a corporate General Partner or of a controlling 
membership interest or manager interest in a General Partner that is a limited liability company 
or of a general partner interest in a General Partner which is a partnership. For purposes of this 
definition of Withdrawal, “controlling interest” shall mean the power to direct the management 
and policies of such Person, directly or indirectly, whether through the ownership of voting 
securities, by contract or otherwise. However, dissolution of any General Partner which is a 
partnership shall not be deemed a Withdrawal unless there is a termination and winding up of 
the business of such partnership.  

 
“Withdrawing Limited Partner” means, collectively, RCounselman, MLeon, 

TJohnson and Nusbaum LP, each of whom is hereby withdrawing as a Partner from the 
Partnership simultaneously with the admission of the Investor Limited Partner. 
 

Section 2.2 Pronouns and Plurals/Section Numbers and Exhibits. All pronouns 
and any variations thereof shall be deemed to refer to the masculine, feminine, neuter, singular 
or plural as the identity of the Person or persons may require. Words such as “herein,” 
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“hereinafter,” “hereof,” “hereto” and “hereunder,” when used with reference to this Agreement, 
refer to this Agreement as a whole, unless the context otherwise requires. References to 
Section(s) refers to Section(s) of this Agreement unless specified otherwise while references to 
Exhibits or Schedules means those Exhibits and Schedules attached to this Agreement and 
incorporated through this reference. Capitalized terms used in the Exhibits and Schedules 
attached to this Agreement and not defined shall have the meanings set forth for such terms in 
this Agreement. 

ARTICLE III 
CAPITAL 

Section 3.1 Capital Contribution of General Partner. The General Partner has 
contributed or will contribute in cash to the Partnership the Capital Contribution set forth in 
Exhibit H. Notwithstanding anything to the contrary in this or any prior agreement, the parties 
hereto agree and acknowledge that the amount reflected in Exhibit H represents the value of all 
property and other contributions by the General Partner to the Partnership as of this date 
(assuming cash contributions have been made in accordance with the preceding sentence) and 
such amount shall represent the initial Capital Account of the General Partner in the Partnership. 

Section 3.2 Withdrawal of Withdrawing Limited Partner and Admission of 
Investor Limited Partner. As of the Admission Date of the Investor Limited Partner, the 
Withdrawing Limited Partner hereby withdraws from the Partnership as a Limited Partner and 
acknowledges that it no longer has any Interest in, or rights or claims against, the Partnership 
as a Partner, no rights or claims to the assets of the Partnership and that it has received a return 
of the balance of its Capital Account. The Investor Limited Partner is hereby admitted to the 
Partnership as a Limited Partner as of the Admission Date and shall have the Interest specified 
on Exhibit H attached hereto. The General Partner shall have no authority to admit additional 
Limited Partners without the Consent of the Investor Limited Partner. 

Section 3.3 Capital Contribution of Investor Limited Partner. 

(a)  (i) Subject to the terms of this Agreement, the Investor Limited 
Partner agrees to make Capital Contributions to the Partnership in an aggregate amount equal 
to $14,939,826, subject to adjustment as provided herein, the proceeds of which shall be used 
to pay construction and other costs of the Apartment Complex, and for such other uses permitted 
under this Agreement or Consented to by the Investor Limited Partner.  The Investor Limited 
Partner shall not be obligated to make a Capital Contribution installment to the Partnership prior 
to the satisfactory completion, in the reasonable discretion of the Investor Limited Partner, of 
all of the conditions to such installment. The Investor Limited Partner agrees to pay all Capital 
Contribution installments to the Partnership within ten (10) days after receipt of evidence that 
all conditions thereto have been satisfied. 

(ii) Subject to the terms of this Agreement, including without 
limitation, the provisions set forth in Exhibit A and the Schedules thereto, the Investor Limited 
Partner shall be obligated to make Capital Contributions to the Partnership in six (6) 
installments (the “Installments”), which Installments shall be due and payable by the Investor 
Limited Partner as follows: (i) $100 (the “Closing Installment”) shall be disbursed upon the 
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admission of the Investor Limited Partner to the Partnership and upon satisfaction, in Investor's 
Limited Partner's reasonable determination, of all the items on Schedule A attached hereto; (ii) 
$3,734,856 (the “First Installment”) shall be disbursed upon satisfaction, in Investor's Limited 
Partner's reasonable determination, of all the items on Schedule A-1 attached hereto; (iii) 
$3,734,956 (the “Second Installment”) shall be disbursed upon satisfaction, in Investor's 
Limited Partner's reasonable determination, of all of the items on Schedule B attached hereto; 
(iv) $3,734,956 (the “Third Installment”) shall be disbursed upon satisfaction, in Investor's 
Limited Partner's reasonable determination, of all of the items on Schedule C attached hereto; 
(v) $2,987,965 (the “Fourth Installment”) shall be disbursed upon satisfaction, in Investor's 
Limited Partner's reasonable determination, of all of the items on Schedule D attached hereto; 
and (vi) $746,993 (the “Final Installment”) shall be disbursed pursuant to and upon 
satisfaction, in the Investor Limited Partner's reasonable discretion, of all of the items on 
Schedule E attached hereto, but not earlier than January 1, 2024. In no event shall any 
Installment become due until all of the conditions for all of the prior Installments shall have 
been satisfied and all of such prior Installments shall have become due. In no event shall the 
Investor Limited Partner be obligated to provide any Installment (other than the Closing 
Installment) prior to its receipt of each of (i) the Capital Contribution Request (in the form of 
Exhibit B attached hereto), (ii) the Partnership/General Partner Certification (in the form of 
Exhibit C attached hereto), (iii) the Contractor's Certificate (in the form of Exhibit D attached 
hereto), (iv) the Architect’s Certificate (in the form of Exhibit E attached hereto), (v) the 
Partnership/General Partner No Lien Affidavit (in the form of Exhibit G attached hereto) and 
(vi) any other items as listed on Exhibit A and the Schedules attached hereto and applicable to 
such Installment. Up to $486,894 of the Final Installment may be used to pay the Developer 
Fee. The General Partner and Developer may defer payment of the Developer Fee as needed 
but in all events the Developer Loan shall be repaid in full within fourteen (14) years and six 
(6) months after the Construction Completion date. 
 

(b)  (i) From and after the date of the occurrence of an Event of 
Bankruptcy with respect to the Partnership, the General Partner or any Guarantor, the obligation 
of the Investor Limited Partner to make any further Capital Contributions shall be suspended 
until such time as (i) the Event of Bankruptcy shall have been cured in a manner approved in 
writing by the Investor Limited Partner, or (ii) a financially responsible party acceptable to the 
Investor Limited Partner shall have agreed to become the General Partner (or Guarantor) and to 
assume and to perform all of the duties and obligations of the bankrupt General Partner (or 
Guarantor) under this Agreement and the Project Documents (or, with respect to a new 
Guarantor, all duties and obligations under any applicable Guaranty).  

(ii) If at any time it is determined (based on receipt by the Investor 
Limited Partner of IRS Forms 8609 and a written certification from both the General Partner 
and the Accountants) that the Actual Aggregate Credit Amount exceeds the Projected Aggregate 
Credit Amount for any reason other than a Timing Adjuster Credit (as hereinafter defined), 
including, without limitation, as a result of a Change in Law (the amount of any such excess 
being hereinafter referred to as the “Credit Excess”), then there shall be an increase in the 
Investor Limited Partner's Capital Contribution (payable upon satisfaction of the conditions and 
requirements described in this Section 3.3) in an amount equal to the product of (i) the Credit 
Excess and (ii) $0.89. Any such increase in the Investor Limited Partner's Capital Contribution 
shall be payable at the time of the Final Installment noted above or, if later, ten (10) Business 
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Days after the Investor Limited Partner's receipt of a Capital Contribution Request and 
Partnership/General Partner Certification.  

(iii) If the Partnership allocates on Schedule K-1 to Form 1065 to the 
Investor Limited Partner Credits for 2024 greater than $1,673,709 (other than to the extent 
attributable to any Credit Excess) (such difference being hereinafter referred to as the “Timing 
Adjuster Additional Credit”), then there shall be an increase in the Investor Limited Partner’s 
Capital Contribution in an amount equal to the difference between the Timing Adjuster 
Additional Credit and the present value, computed as of December 31, 2024, of receiving the 
Timing Adjuster Additional Credit on December 31, 2034 using a discount rate of ten percent 
(10%). Upon any application of this Subsection, the Projected Annual Credit Amount shall be 
correspondingly updated. 

(iv) Notwithstanding the foregoing, in no event shall any increase in 
Investor Limited Partner’s Capital Contribution pursuant to Section 3.3 and Section 3.5 hereof 
exceed $1,493,982.60 (the “Initially Approved Increase”), after taking into account any Credit 
Adjuster Distributions and Credit Adjustment Payments, without the approval of the Investor 
Limited Partner’s investment committee. The Investor Limited Partner will request such 
approval from its investment committee for contributions in excess of the Initially Approved 
Increase (the “Excess Contributions”).  To the extent the Investor Limited Partner does not 
agree to fund the Excess Contributions, the General Partner and Investor Limited Partner agree 
to reasonably cooperate to amend this Agreement to transfer a portion of the Investor Limited 
Partner’s Interest to General Partner or an Affiliate of General Partner, which, based on 
projections provided to the Investor Limited Partner in connection with such transfer, will not 
result in a change in the Investor Limited Partner’s internal rate of return as reflected in in the 
Projections. 

 
(v) Payments of the Capital Contribution Installments shall be 

secured by a security interest in the Investor Limited Partner's Interest granted to the Partnership 
upon the admission of the Investor Limited Partner. The Investor Limited Partner hereby grants 
to the Partnership a security interest in the Investor Limited Partner’s Interest as collateral 
security for the payment when due in accordance with the terms of this Agreement of the Capital 
Contributions of the Investor Limited Partner. The Partnership's security interest in the Investor 
Limited Partner's Interest may not be pledged or assigned by the Partnership except with the 
Consent of the Investor Limited Partner. The security interests granted under this Section 
3(b)(v) shall terminate automatically upon the earlier date of (i) the funding of the Investor 
Limited Partner’s Capital Contributions hereunder or (ii) removal of 288 LOFTS GP, L.L.C., 
as the General Partner of the Partnership. 

(vi)  Subject to Article XIV hereof and except as provided in the 
Uniform Act or in Sections 4.3, 6.2(h), 6.2(i), 6.2(k) and 6.2(m), after its Capital Contribution 
shall be fully paid hereunder, no Limited Partner shall be required to make any additional 
Capital Contribution to the Partnership or be liable for any debts, liabilities, contracts or 
obligations of the Partnership. Notwithstanding anything to the contrary herein, the Investor 
Limited Partner shall have the right, in its sole discretion, upon ten (10) days’ written notice 
and opportunity to cure to the General Partner (unless failure to fund during such ten day notice 
and cure period could adversely affect the Partnership as determined by the Investor Limited 



 

28 

Partner in its reasonable discretion) to fund any failure by the General Partner or the Guarantor 
to meet its obligations under this Agreement or the Guaranty or to fund any other debts, 
liabilities, contracts or obligations of the Partnership. Any such funding by the Investor Limited 
Partner shall (i) constitute a loan to the Partnership with interest at the rate of six percent (6%) 
per annum, compounded annually and repayable from Cash Flow or Net Proceeds (or 
liquidation proceeds) prior to any distributions or payments under Sections 4.2(a) or 4.2(b) and 
(ii) not constitute a waiver by the Investor Limited Partner of any of its rights or remedies under 
this Agreement, the Guaranty or any other agreement. 

(c) If (a) the General Partner shall not have substantially complied with any 
of the provisions under this Agreement after the expiration of any applicable cure period, or (b) 
a Project Lender has declared the Partnership to be in default under a Project Loan for reasons 
other than the Investor Limited Partner's failure to make a Capital Contribution which failure is 
not a result of a default by the General Partner, or (c) foreclosure proceedings have been 
commenced against the Apartment Complex, or (d) if the Management Agent has materially 
violated the Management Agreement, or (e) if the Supervising Asset Manager has materially 
violated the Supervisory Asset Management Agreement, or (f) the Credit allocation for the 
Apartment Complex is revoked by the Agency, or the Agency declares a default thereunder, 
which is not cured within any applicable cure period, then the General Partner shall be in default 
of this Agreement, and the Investor Limited Partner, without limiting any of its other rights, in 
its sole discretion, may cause the withholding of payment of any Installment otherwise payable 
to the Partnership. All amounts so withheld by the Investor Limited Partner shall be promptly 
released to the Partnership only after the General Partner has cured or caused, to be cured such 
default, as demonstrated by evidence reasonably acceptable to the Investor Limited Partner.  

Section 3.4 Default. 

(a) If the Investor Limited Partner does not pay an Installment when due and 
payable pursuant to Section 3.3, it will be deemed to be in default under this Section and interest 
on any unpaid amount shall accrue, from the date on which such Installment was due and 
payable to the date on which such default is cured as provided below, at the lesser of (i) six 
percent (6%) per annum, compounded monthly, or (ii) the maximum interest rate permitted by 
law. 

(b) The General Partner shall promptly give notice of a default to the 
defaulting Investor Limited Partner. A default may be cured by payment to the Partnership of 
the Installment (and any accrued interest) due within ten (10) days of receipt of the notice of 
default. 

(c) In the event that the defaulting Investor Limited Partner does not cure 
any default described in this Section 3.4, then the Partnership may, after providing to the 
defaulting Investor Limited Partner the notice of the default referred to in Section 3.4(b) and 
the cure period provided in Section 3.4(b) and any notice required by applicable law; exercise 
its rights with respect to the security interest granted in the defaulting Investor Limited Partner's 
Interest, as set forth in Section 3.3(b)(v), and sell such Interest to a third party (including an 
existing Partner) by public or private sale at whatever price and on whatever terms are 
commercially reasonable. Upon such sale of a defaulting Investor Limited Partner's Interest, the 
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General Partner may admit the purchaser of such Interest as a substituted Limited Partner. Upon 
such an admission, the defaulting Investor Limited Partner shall cease to be a Limited Partner 
but shall continue to be liable to the Partnership if and to the extent that the proceeds of sale of 
the defaulting Investor Limited Partner's Interest are less than the sum of (i) the unpaid balance 
of all amounts due at whatever time from the defaulting Investor Limited Partner and (ii) all 
reasonable collection and sales expenses incurred by the Partnership or the General Partner, 
including fees and disbursements of counsel (collectively, the “Investor Limited Partner's 
Default Liability”).  

Section 3.5 Credit Adjuster Distributions and Credit Adjustment Payments to 
the Investor Limited Partner. 

(a) If at any time prior to the Credit Determination Date, the Initial 
Aggregate Credit Amount is determined to be less than Projected Aggregate Credit Amount (the 
amount of such shortfall being referred to herein as a “Credit Shortfall”), then the amount of 
any unpaid Installments of the Investor Limited Partner's Capital Contributions shall be reduced 
by an amount equal to the product of (i) the Credit Shortfall and (ii) $0.89 (the “Credit Shortfall 
Adjustment Amount”), with any such reduction to be applied to the next succeeding 
Installment(s) in the order they are due. If the amount of the Credit Shortfall Adjustment 
Amount exceeds the amount of the remaining Installments, the General Partner shall contribute 
the amount of such shortfall to the capital of the Partnership as a Capital Contribution (any such 
Capital Contribution being referred to herein as a “Credit Adjuster Advance”). The 
Partnership immediately shall, distribute the proceeds of any such Credit Adjuster Advance to 
the Investor Limited Partner (any such distribution being referred to herein as a “Credit 
Adjuster Distribution”). Any payments, contributions, or distributions required to be made 
pursuant to the provisions of this Section 3.5(a) shall be made within ten (10) days following 
the earlier of (i) the date on which the Accountants deliver the final version of the Partnership's 
Tax Return for the year of Construction Completion to the General Partner in which a Credit 
Shortfall exists, (ii) if applicable, a Final Determination relating to a shortfall in Eligible Basis 
(as defined in Code Section 42(d)) (“Eligible Basis”) that confirms the existence of a Credit 
Shortfall, or (iii) December 31, 2024. No payments, contributions, or distributions shall be 
required to be made pursuant to the provisions of this Section 3.5(a) merely as a result of 
unanticipated delays by the Partnership in leasing Apartment Complex units to Qualified 
Tenants; provided, however, that any such delays in leasing could result in Credit Adjustment 
Payments under Section 3.5(b) below and this Section 3.5(a) shall apply only if the Initial 
Aggregate Credit Amount is determined to be less than the Projected Aggregate Credit Amount. 

(b) (i)  If at any time on or after the Credit Determination Date, (A) there 
is an Accountants’ Determination or a Final Determination that all or a portion of the Credits 
expected to be claimed with respect to such current Partnership Taxable Year and/or all or a 
portion of the Credits claimed with respect to a prior Partnership Taxable Year is disallowed or 
is subject to recapture pursuant to the provisions of Section 42(j) of the Code for a reason other 
than a transfer of the Investor Limited Partner’s Interest, or a violation of Section 13.14, or (B) 
if the amount of any Credit allocated annually in 2025 through 2033 to the Investor Limited 
Partner (as well as the combined amount of Credits allocated to the Investor Limited Partner in 
2024 and 2034) is less than the Projected Annual Credit Amount for such year(s), the General 
Partner shall make a payment to the Partnership as a Capital Contribution, which the Partnership 
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shall distribute to the Investor Limited Partner (such payment being referred to herein as the 
“Current Adjuster Payment”), within ten (10) days following the earlier of the Accountants’ 
Determination or the Final Determination, as the case may be, in an amount equal to the sum 
of (A) the amount of Credits disallowed or recaptured or allocated in an amount less than the 
Projected Annual Credit Amount with respect to the current Partnership Taxable Year and all 
prior Partnership Taxable Years, plus (B) the amount of any interest and penalties imposed by 
the Service solely as a result of the disallowance or recapture of Credits with respect to the 
Partnership. Notwithstanding the foregoing, to the extent a Current Adjuster Payment is owed 
to the Investor Limited Partner solely due to a Change in Law, the General Partner shall not be 
obligated to make a Current Adjuster Payment and the provisions of Section 3.5(d) below shall 
apply. 

(ii) In the event of an Accountants’ Determination or Final 
Determination on or after the Credit Determination Date that the Actual Aggregate Credit 
Amount is less than the Projected Aggregate Credit Amount due to a shortfall or reduction in 
the Eligible Basis of the Apartment Complex and that the Credits allocable to the Investor 
Limited Partner also will be reduced or disallowed in all subsequent years of the Credit Period, 
the General Partner shall make a payment to the Partnership as a Capital Contribution, which 
the Partnership shall distribute to the Investor Limited Partner (such payment being referred to 
herein as an “Additional Adjuster Payment”), within ten (10) days following the earlier of 
such Accountants’ Determination or Final Determination, as the case may be, in an additional 
amount (i.e., in addition to the Current Adjuster Payment paid pursuant to the provisions of 
Section 3.5(b)(i) hereof) equal to the product of (A) $0.89 multiplied by (B) an amount equal 
to the difference between the Projected Aggregate Credit Amount for all subsequent years of 
the Credit Period and the Actual Aggregate Credit Amount for all such subsequent years of the 
Credit Period as a result of such Final Determination or Accountants’ Determination.  

(iii) In the event of an Accountants’ Determination or Final 
Determination that all or a portion of the Credits previously allocated to the Investor Limited 
Partner on a Partnership Tax Return is subject to recapture or disallowance for a reason other 
than a shortfall in Eligible Basis, only the Current Adjuster Payment will be due in the year of 
such Accountants’ Determination or Final Determination (referred to herein as a 
“Determination Year”), and no Additional Adjuster Payment with respect to future years of 
the Credit Period will be due and payable in the Determination Year; instead, the amount of 
Credits allocable to the Investor Limited Partner during each subsequent Partnership Taxable 
Year during the Credit Period shall be determined upon the close of each such subsequent 
Partnership Taxable Year and if, for any such subsequent Partnership Taxable Year, the Annual 
Credit Amount is determined to be less than the Projected Annual Credit Amount, the General 
Partner shall make a Credit Adjustment Payment to the Partnership as a Capital Contribution, 
which the Partnership shall distribute to the Investor Limited Partner within ten (10) days 
following the earlier of the Accountants’ Determination or Final Determination in an amount 
equal to the amount by which the Annual Credit Amount for such subsequent Partnership 
Taxable Year is less than the Projected Annual Credit Amount. 

(iv) In addition to any adjustments or payments otherwise owed 
pursuant to Section 3.5, if the amount of Credits properly allocated to the Investor Limited 
Partner in 2024 is less than $1,673,709 (the amount of such differential shall hereinafter be 
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referred to as “First Year Shortfall”), then in the case of a First Year Shortfall, the General 
Partner shall make a Credit Adjustment Payment to the Partnership as a Capital Contribution, 
which the Partnership shall distribute to the Investor Limited Partner in an amount equal to the 
difference between (a) the First Year Shortfall and (b) the present value as of December 31, 
2024 of receiving an amount equal to the First Year Shortfall on December 31, 2034 using an 
eight percent (8%) discount rate. Such Credit Adjustment Payment, if any, shall be made 
within ten (10) days following the earlier of (i) the date on which the Accountants deliver the 
final version of the 2024 Partnership Tax Return to the General Partner or (ii) a Final 
Determination with respect to such First Year Shortfall.  In the event the Agency has not issued 
an IRS Forms 8609 for all of the Buildings by the due date, as extended, of the Partnership Tax 
Return for the first year of the Credit Period, the parties shall work together in good faith to 
negotiate a separate timing adjuster to compensate the Investor Limited Partner for the delay in 
its ability to claim Credits for the first year of the Credit Period. 

(c)  (i) Credit Adjuster Distributions and Credit Adjustment Payments 
that are solely attributable to a Change in Law shall be treated as current distributions of cash 
by the Partnership to the Investor Limited Partner in accordance with the provisions of Section 
731 of the Code. To the extent that any Credit Adjuster Distribution or Credit Adjustment 
Payment required to be made under Section 3.5 is not made when due, the unpaid amount 
thereof shall bear interest at a rate equal to the lesser of (i) six percent (6%) per annum, 
compounded monthly, or (ii) the maximum interest rate permitted by law. 

(ii) Without limiting the payment obligations set forth in this Section 
3.5, the parties hereto agree and acknowledge that Credit Adjustment Payments owed by the 
General Partner (or determined by the Accountants to likely be owed) will be satisfied by 
reducing the next succeeding Capital Contribution of the Investor Limited Partner in satisfaction 
of such liability. If the remaining Capital Contributions of the Investor Limited Partner are less 
than the amount of Credit Adjustment Payments owed to the Investor Limited Partner, such 
difference shall continue to remain due and payable in accordance with the terms of Section 
3.5. 

(iii)  In the event that the General Partner shall fail to make any Credit 
Adjustment Payments required pursuant to this Agreement, including any payment required 
under this Section 3.5, within ten (10) days after demand is made therefor by the Investor 
Limited Partner, then, in addition to any other remedies at law or in equity which may be 
available to the Investor Limited Partner, at the option of the Investor Limited Partner, the 
General Partner shall be obligated to cause the Partnership to utilize amounts (the “Applied 
Amounts”) otherwise payable to the General Partner or its Affiliates (including, as applicable, 
the Developer, the Management Agent and/or the Supervising Asset Manager), pursuant to the 
Incentive Management Agreement, Development Agreement, Management Agreement and/or 
Supervisory Asset Management Agreement to meet the obligations of the General Partner 
pursuant to this Section 3.5, with such utilization of Applied Amounts constituting payment and 
satisfaction of the corresponding amounts payable to the General Partner, Developer, 
Management Agent, Supervising Asset Manager or their respective Affiliates under such 
agreements. Each of the General Partner, the Developer, the Management Agent and the 
Supervising Asset Manager and their respective Affiliates, as applicable, covenant and agree 
that it will recognize as income any Applied Amounts for federal and state income tax purposes. 
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Notwithstanding the foregoing, that it shall be considered a material event of default under this 
Agreement if the General Partner, the Developer, the Management Agent, the Supervising Asset 
Manager or their respective Affiliates fails to make any payment required under this Agreement, 
including any payment required under this Section 3.5, within ten (10) days after demand is 
made therefor by the Investor Limited Partner. 

(d)  Notwithstanding anything to the contrary in this Agreement, the General 
Partner shall not be responsible for the Investor Limited Partner's inability to fully utilize Credits 
allocated to it or for any loss, disallowance or recapture of credits due to a Change in Law. 
Further, notwithstanding anything to the contrary in this Agreement, the General Partner and 
the Partnership shall not be responsible for any recapture of Credits or any Credit Adjustment 
Distribution or Credit Adjustment Payment arising solely as a result of the Investor Limited 
Partner's assignment or other Disposition of its Interest. In addition, notwithstanding anything 
to the contrary herein, to the extent any Current Adjuster Payment, Credit Adjustment 
Distribution or Credit Adjustment Payment owed to the Investor Limited Partner is solely 
attributable to a Change in Law, then such portion of the Credit Adjustment Distribution or 
Credit Adjustment Payment shall only be payable to the Investor Limited Partner from available 
Cash Flow pursuant to Section 4.2(a)(vi), from Net Proceeds pursuant to Section 4.2(b)(viii) or 
pursuant to Section 4.3 below. In addition, notwithstanding anything contained herein to the 
contrary, there will be no Credit Adjustment Distribution or Credit Adjustment Payment owed 
to the Investor Limited Partner as a result of a violation by the Investor Limited Partner of 
Sections 13.14 hereof. 
 

Section 3.6 No Interest on Capital Contribution; Return of Capital. Except as 
provided in Section 3.5, no Partner shall be entitled to receive any interest on its Capital 
Contribution. Except as provided in Section 3.5 or as otherwise specifically provided elsewhere 
herein, no Partner shall have the right to withdraw its Capital Contribution or to demand and 
receive property of the Partnership in return for its Capital Contribution, nor shall Investor 
Limited Partner have any right to demand or receive property other than money upon dissolution 
and termination of the Partnership. Except as provided in Sections 3.5 and 6.5 or in the 
Guaranty, each Partner shall look solely to the assets of the Partnership for all returns of capital 
and distributions and allocations of Profits or Losses and shall have no recourse therefor (upon 
dissolution or otherwise) against any other Partner. 

Section 3.7 No Third Party Beneficiary. None of the provisions of this Agreement, 
including, without limitation, Sections 3.4, 3.5 and 6.12, shall be construed as existing for the 
benefit of any creditor of the Partnership or for the benefit of any creditor of any of the Partners, 
and no such provision shall be enforceable by a party not a signatory to this Agreement, except 
where granting of a security interest or pledge has been made by the Partnership. 

Section 3.8 Negative Capital Accounts. If, after the allocation of Profits or Losses 
from a Capital Event and the distribution of Cash Flow and Net Proceeds from a Capital Event 
among the Partners and upon final liquidation of the Company, the Capital Account of any 
Partner is negative, the Partner shall not be obligated to restore the negative balance in its 
Capital Account unless otherwise expressly agreed to in Section 4.3. 
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ARTICLE IV 
PROFITS AND LOSSES; DISTRIBUTIONS; CAPITAL ACCOUNTS 

Section 4.1 Profits, Losses and Credits. 

(a) Subject to Section 4.4 hereof, all Profits, Losses and Credits incurred or 
accrued after the Admission Date, other than those arising from a Capital Event, shall be 
allocated 99.99% to the Investor Limited Partner and 0.01% to the General Partner. 

(b) Subject to Section 4.4 hereof, all Profits and Losses arising from a 
Capital Event shall be allocated among the Partners as follows: 

(i) As to Profits: 

(1) First, an amount of Profits shall be allocated to the 
Partners, who have negative Capital Account balances 
(prior to taking into account the Capital Event) in 
proportion to the amount of such balances until all such 
Capital Accounts shall have a zero balance; 

(2) Second, an amount of Profits shall be allocated to the 
Investor Limited Partner equal to the amount distributed 
or distributable to the Investor Limited Partner pursuant 
to Section 4.2(b)(ii); 

(3) Third, an amount of Profits will be allocated to the 
Investor Limited Partner equal to the amount distributed 
or distributable to the Investor Limited Partner pursuant 
to Section 4.2(b)(iv);  

(4) Fourth, an amount of Profits will be allocated to the 
Investor Limited Partner equal to the amount distributed 
or distributable to the Investor Limited Partner pursuant 
to Section 4.2(b)(viii); and 

(5) Fifth, thereafter, an amount of Profits shall be allocated to 
each of the Partners until the positive balance in the 
Capital Account of each Partner equals the amount of 
cash which would be distributed to such Partner if such 
Profits were cash available to be distributed in accordance 
with the provisions of subsection (viii) of Section 4.2(b). 

(ii) As to Losses: 

(1) First, an amount of Losses equal to the aggregate positive 
balances (if any) in the Capital Accounts of all Partners 
then having positive balance Capital Accounts shall be 
allocated to such Partners in proportion to their positive 
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Capital Account balances until all such Capital Accounts 
shall have a zero balance; provided, however, that if the 
amount of Losses to be allocated is less than the sum of 
the positive balances in the Capital Accounts of those 
Partners having positive balances in their Capital 
Accounts, then such Losses shall be allocated to the 
Partners in such proportions and in such amounts so that 
the Capital Account balance of each Partner shall equal, 
as nearly as possible, the amount such Partner would 
receive if an amount equal to the excess of (x) the sum of 
all Partners' balances in their Capital Accounts computed 
prior to the allocation of losses under this Section 
4.1(b)(ii)(1), over (y) the aggregate amount of Losses to 
be allocated to the Partners pursuant to this Section 
4.1(b)(ii)(1) were distributed to the Partners in 
accordance with the provisions of Section 4.2(b)(ii), (iv), 
(viii) and (ix). 

(2) Second, the balance of any such Losses shall be allocated 
to the Partners in accordance with their Interests.  

Section 4.2 Cash Distributions Prior to Dissolution. 

(a) Cash Flow. Provided that all reserves have been funded and maintained 
as required by Section 6.10 hereof, Cash Flow, if available with respect to any Partnership 
Accounting Year, shall be applied or distributed annually, or more frequently if determined to 
be feasible by the General Partner, 

(i) First, to the payment of amounts then owed to the Investor 
Limited Partner under Section 3.5 that is not attributable to a Change in Law, plus interest on 
such amount from the due date until paid pursuant to this clause at the rate of six percent (6%) 
per annum, compounded monthly; 

(ii) Second, commencing in the year in that the Buildings have been 
placed in service by the Partnership, to the payment of the Asset Management Fee for such year, 
and any amount of Asset Management Fee unpaid in any previous years;  

(iii) Third, first, to the payment of any amounts then owed with 
respect to the Developer Loan until the Developer Loan has been satisfied in full, then to the 
payment of rent due or accrued under the Ground Lease;  

(iv) Fourth, to the payment of the Supervisory Management Fee for 
such year and any amount of the Supervisory Management Fee unpaid in any previous years; 

(v) Fifth, to the payment of any Operating Deficit Loans and Excess 
Development Cost Loans, with any such payments to be applied first to accrued but unpaid 
interest (if any) and then to principal; 
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(vi) Sixth, to the Investor Limited Partner until the total amount 
received pursuant to this clause equals the amount of any Credit Adjustment Payment owed 
under Section 3.5 that is solely attributable to a Change in Law, plus interest on such amount 
from the due date until paid pursuant to this clause at the rate of six percent (6%) per annum, 
compounded monthly; 

(vii) Seventh, to the payment of the Incentive Management Fee due 
pursuant to Section 7.3; and 

(viii) Eighth, 10% of the remaining balance, if any, to the Investor 
Limited Partner; and 90% of said remaining balance, if any, to the General Partner (the 
“General Partner Distribution”); provided, however, that the amount payable to the General 
Partner under this Section 4.2(a)(viii) shall be reduced, if necessary, to an amount such that the 
Incentive Management Fee payable pursuant to clause (vii) above and the amount payable 
pursuant to this clause (viii) combined does not exceed 90% of Cash Flow, and the amount of 
any such reduction shall be distributed to the Investor Limited Partner. 

(b) Distributions of Net Proceeds. Prior to dissolution of the Partnership, if 
the General Partner shall determine from time to time that Net Proceeds are available for 
distribution from a Capital Event, such Net Proceeds shall be applied or distributed as follows: 

(i) First, to fund reserves for contingent liabilities to the extent 
deemed reasonable by the General Partner and Consented to by the Investor Limited Partner; 

(ii) Second, to the payment of amounts then owed to the Investor 
Limited Partner under this Agreement, including, without limitation, Section 3.5 that is not 
attributable to a Change in Law, plus interest on such amount from the due date until paid 
pursuant to this clause at the rate of six percent (6%) per annum, compounded monthly; 

(iii) Third, to the payment of amounts then owed for the Asset 
Management Fee in accordance with the Asset Management Agreement; 

(iv) Fourth, to the Investor Limited Partner on an After-Tax Basis in 
the amount of the Net Projected Tax Liabilities of the Investor Limited Partner's members or 
partners and their respective members or partners until the Investor Limited Partner has 
received, on an After-Tax Basis, an amount equal to the Partnership Taxpayers’ Net Projected 
Tax Liabilities;   

(v) Fifth, first to the payment of amounts then owed with respect to 
the Developer Loan, then to the payment of rent due or accrued under the Ground Lease; 

(vi) Sixth, to the payment of any Operating Deficit Loans and Excess 
Development Cost Loans, if any, with any such payments to be applied first to accrued but 
unpaid interest and then to principal;  

(vii) Seventh, to the General Partner in the amount of any unpaid fees, 
debts or obligations but only to the extent such unpaid fees, debts or obligations are due in 
accordance with the provisions of this Agreement or have otherwise been approved by the 
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Investor Limited Partner (if Investor Limited Partner's approval is required under this 
Agreement), including the Supervisory Management Fee due from prior years; 

(viii) Eighth, to the Investor Limited Partner until the total amount 
received pursuant to this clause equals the amount of any Credit Adjustment Payment owed 
under Section 3.5 that is solely attributable to a Change in Law, plus interest on such amount 
from the due date until paid pursuant to this clause at the rate of six percent (6%) per annum, 
compounded monthly; and 

(ix) Ninth, the balance ninety percent (90%) to the General Partner 
and ten percent (10%) to the Investor Limited Partner.  

(c) Special Adjuster Provisions. If at any time the General Partner fails to 
make any Credit Adjustment Payment to the Partnership for distribution to the Investor Limited 
Partner when due in accordance with the provisions of Section 3.5, any Cash Flow or Net 
Proceeds otherwise distributable or payable to the General Partner or the Developer pursuant to 
the provisions of Sections 4.2(a) or 4.2(b) shall be distributed to the Investor Limited Partner 
and treated as having been distributed or paid by the Partnership to the General Partner or the 
Developer, as the case may be, and applied by the General Partner (or by the Developer in the 
name of and on behalf of the General Partner) to the payment of such unpaid Credit Adjustment 
Payment. 

Section 4.3 Termination Distributions.  

(a) Upon dissolution and termination of the Partnership, after payment of, or 
adequate provision for, the debts and obligations of the Partnership, including fees and interest 
owed to the Partners (including for this purpose the amounts, if any, owed pursuant to Sections 
3.5(d), 4.2(a) and 4.2(b), the payment of which pursuant to this Section shall not result in a 
charge to the recipient's Capital Account and the parties hereto agree that such amounts shall be 
paid prior to the payment of any debts, obligations and/or fees owed to the General Partner or 
any Affiliate thereof), the remaining assets of the Partnership (or the proceeds of sales or other 
dispositions in liquidation of the Partnership Assets, as may be determined by the remaining or 
surviving General Partner) shall be distributed pro rata to the Partners in accordance with their 
respective positive Capital Account balances after taking into account all Capital Account 
adjustments for the year. Upon the dissolution and termination of the Partnership, no Limited 
Partner shall be obligated to restore any deficit balance in its Capital Account. The parties hereto 
agree that each Partner shall have the right (exercisable in its sole discretion) at any time, upon 
giving written notice to the General Partner, to create a deficit restoration obligation and/or to 
extend the years in which it may be obligated to restore any deficit balance in its Capital 
Account. In the event the General Partner agrees to a deficit restoration obligation pursuant to 
this Section 4.3(a), the General Partner hereby represents, warrants and covenants to the 
Investor Limited Partner that the General Partner has, and will maintain at all times throughout 
the term of the Partnership, unrestricted cash and money market holdings necessary to satisfy 
its obligations under this Section 4.3(a) in full (which covenant will be deemed satisfied if the 
Guarantor is obligated to make such payment and the Guarantor meets the foregoing financial 
requirements).  Deficit Capital Account restoration payments shall be made by the end of such 
taxable year (or, if later, within ninety (90) days after the date of such liquidation) and shall, 
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upon liquidation of the Partnership, be paid, first, to recourse creditors of the Partnership and, 
thereafter, distributed to other Partners in accordance with the positive balances in their Capital 
Accounts. Liquidation distributions shall be made by the end of the taxable year in which the 
liquidation occurs or, if later, within ninety (90) days after the date of liquidation. 

(b) Notwithstanding anything to the contrary contained herein, any fee 
payments, loan repayments, return of capital or distributions otherwise payable or distributable 
to the General Partner or any Affiliate thereof under Section 4.2 and Section 4.3(a) shall be paid 
to the Investor Limited Partner to the extent of any unpaid Credit Adjuster Advances, Credit 
Adjustment Payments or Additional Adjuster Payments (including accrued interest thereon) 
under Section 3.5, and shall be treated as being first paid or distributed to the General Partner, 
and then paid by the Partnership on behalf of the General Partner to the Investor Limited Partner. 

Section 4.4 Special Allocations. Notwithstanding anything to the. contrary 
contained in this Agreement: 

(a) In the event that there is a net decrease in Partnership minimum gain (as 
defined in Regulation §1.704-2(d)) during a fiscal year or period, all Partners shall be allocated, 
before any other allocation is made of the Partnership items for such year or period, items of 
income and gain for such year or period (and, if necessary, subsequent years) in the manner and 
to the extent required by Regulation §1.704-2(f). The allocations contained in this Section 4.4(a) 
are intended to be a “minimum gain chargeback” within the meaning of Regulation §1.704-
2(f) and shall be interpreted consistently therewith.  

(b) Subject to the provisions of paragraph (a) of this Section 4.4, (i) any 
partner nonrecourse deduction (as defined in Regulation §1.704-2(i)(2)) shall be allocated in 
the manner specified in Regulation §1.704-2(i) and (ii) if there is a net decrease during a taxable 
year of the Partnership in the minimum gain attributable to partner nonrecourse debt, then items 
of Partnership income and gain for such year (and, if necessary, for subsequent years) shall be 
allocated in the manner and to the extent required by Regulation §1.704-2(i)(4).  

(c) Subject to the provisions of paragraphs (a) and (b) of this Section 4.4, in 
the event that a Partner unexpectedly receives any adjustments, allocations or distributions 
described in Regulation §1.704-1(b)(2)(ii)(d)(4), (5) or (6) as a result of which the negative 
Capital Account balance of the Partner exceeds the sum of such Partner's share of minimum 
gain and the amount of its negative Capital Account that it has agreed to restore or is deemed to 
be obligated to restore pursuant to Regulations §1.704-2(g)(1) and §1.704-2(i)(5), items of 
Partnership income and gain shall be specially allocated to such Partner in the manner and to 
the extent required by such Regulation. This Section 4.4(c) is intended to be a “qualified income 
offset” within the meaning of Section 1.704-1(b)(2)(ii)(d) of the Regulations and shall be 
interpreted consistently therewith. 

(d) (i) If the balance in the Capital Account of a Partner is less than zero, net 
loss shall be allocated to such Partner only to the extent that (y) the sum of the Minimum Gain 
of such Partner (determined in accordance with the provisions of §1.704-2(g) of the 
Regulations) plus the amount of its negative Capital Account that such Partner has agreed to 
restore exceeds (z) the deficit balance in the Capital Account of such Partner (determined at the 
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end of the Partnership Taxable Year to which the allocation relates). 

(ii) Any net loss not allocable to a Partner as a result of the 
application of Section 4.4(d)(i) hereof shall be allocated to the General Partner, excluding any 
additional General Partner admitted pursuant to Section 8.4. 

(iii) If, during any year, the Partnership incurs a Loss in excess of the 
Loss anticipated for such year and such excess Loss arises from expenses paid or to be paid 
with the proceeds of Capital Contributions or Operating Deficit Loans from a General Partner, 
from withdrawals from reserves, or from amounts paid by a Guarantor pursuant to the Guaranty, 
then, at the end of each such year, the Investor Limited Partner's Capital Account and allocable 
share of Minimum Gain at the end of each year from the date of calculation through the end of 
the Credit Period shall be calculated. If such calculation indicates that the Investor Limited 
Partner would have an adjusted Capital Account deficit in any such year in the Credit Period in 
excess of the sum of the Investor Limited Partner's share of Minimum Gain (determined in 
accordance with the provisions of Regulation §1.704-2(g)) plus the amount of its negative 
Capital Account that the Investor Limited Partner has agreed to restore, then the portion of the 
Loss derived from the expenses described in the first sentence of this Section 4.4(d)(iii) (but not 
depreciation) shall be allocated to the General Partner to extent of the projected excess adjusted 
Capital Account deficit of the Investor Limited Partner; provided that the General Partner shall 
be specially allocated an amount of gross income (before Profits and Losses are computed under 
Section 4.1(a)) equal to the amount of any principal repayment in any year of an Operating 
Deficit Loan or any repayment or return of a General Partner Capital Contribution (but in no 
event shall the aggregate amount of gross income allocated pursuant to this clause exceed the 
aggregate amount of deductions or losses allocated to the General Partner under this Section 
4.4(d)(iii). 

(e) In the event that, at any time or from time to time after the effective date 
of this Agreement, the Gross Asset Values of the Partnership Assets are adjusted in accordance 
with this Agreement, then, notwithstanding the provisions of Section 4.1(b) hereof, the 
Partners', allocable shares of depreciation, depletion, amortization and gain or loss, as computed 
for tax purposes, with respect to the Partnership property must be determined so as to take into 
account the variation between the adjusted tax basis of the Partnership property and the book 
value, in the same manner as under I.R.C. §704(c) and the applicable Regulations thereunder. 
Allocations pursuant to this paragraph (e) shall be solely for purposes of federal, state and local 
taxes and shall not affect or in any way be taken into account in computing a Partner's Capital 
Account.  

(f) If an Interest is transferred or assigned during a Partnership Accounting 
Year, that part of the tax incidents allocated pursuant to this Article IV with respect to the Interest 
so transferred shall, in the discretion of the General Partner (after consulting with the Limited 
Partner), either (i) be based on segmentation of the taxable year between the transferor and the 
transferee using the interim closing of the books or any other reasonable method or (ii) be 
allocated between the transferor and the transferee in proportion to the number of days in such 
taxable year during which each owned such Interest, as disclosed on the Partnership's books 
and records. Notwithstanding anything herein to the contrary, such allocation must be in 
compliance with all requirements of I.R.C. Section 42 and the applicable Regulations 
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thereunder. 

(g) Any depreciation recapture recognized pursuant to I.R.C. Sections 1245 
and 1250 and Credit recapture shall be allocated to the Partners in the same proportions that the 
depreciation or cost recovery deductions and Credits giving rise to such recapture were 
allocated among such Partners or their respective predecessors in interest. Any taxable income 
of the Partnership resulting from its receipt of debt forgiveness, donations, contributions, grants 
or subsidies shall be allocated entirely to the General Partner. 

(h) In the event that there is a determination that I.R.C. §483 or I.R.C. §1274 
(both relating to imputed interest with respect to deferred payment sales of property) is 
applicable to any loans between the Partnership and a Partner, or that any loan between a Partner 
and the Partnership is subject to I.R.C. §7872 (relating to imputed interest with respect to below 
market interest rate loans), any income or deduction attributable to interest on such a loan 
(whether stated or unstated) shall be allocated solely to such Partner. 

(i) It is the intent of the Partners that each Partner's allocable share of 
Partnership Items shall be allocated in accordance with this Article IV to the fullest extent 
permitted by I.R.C. Sections 704(b) and 704(c). In order to preserve and protect the allocations 
provided for in this Article IV, without adversely affecting the amounts distributable upon 
termination of the Partnership, the General Partner, with the review and concurrence of the 
Partnership's Accountants, is authorized and directed, in its reasonable judgment, to allocate 
Partnership Items arising in any year differently than otherwise provided for in this Article IV 
if, and to the extent that, the allocations otherwise provided under this Article IV would not be 
permissible under I.R.C. Sections 704(b) and/or 704(c). Any allocation made pursuant to this 
Section 4.4(i) shall be deemed to be a complete substitute for any allocation otherwise provided 
for in this Article IV, and no amendment of this Agreement or approval of any Partner shall be 
required with respect thereto and each Partner shall, for all purposes and in all respects, be 
deemed to have approved any such allocation. The allocations set forth in this Section 4.4 (the 
“Special Allocations”) are intended to comply with certain requirements of the Section 704 
Regulations. The Special Allocations may not be consistent with the manner in which the 
Partners intend to, divide Partnership distributions. Accordingly, the General Partner is hereby 
authorized and directed to divide other allocations of income, gain, loss and deductions among 
the Partners so as to prevent the Special Allocations from distorting the manner in which 
Partnership distributions will be divided among the Partners on dissolution of the Partnership. 
In general, the Partners anticipate that this will be accomplished by specially allocating items 
of income, gain, loss, and deduction among the Partners so that the net amount of the Special 
Allocations and such special allocations to each such Partner is zero. However, the General 
Partner shall have discretion to accomplish this result in any reasonable manner, subject to the 
Consent of the Investor Limited Partner. In the event that in any year a Special Allocation alters 
the allocation of tax items to the Partners, to the extent possible, depreciation deductions shall 
nevertheless be allocated 99.99% to the Investor Limited Partner and 0.01% to the General 
Partner. 

(j) Notwithstanding anything to the contrary contained herein, the General 
Partner (or, if there is more than one General Partner, all of the General Partners as a group) 
shall be allocated not less than 0.01% of each material item of Partnership income, gain, loss, 
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deduction and credit (“Partnership Items”) at all times during the existence of the Partnership. 
ln the event that there is no allocation of a material Partnership Item to the General Partner(s) 
hereunder or if the amount of any material Partnership Item allocable to the General Partner(s) 
hereunder shall not equal 0.01% of the aggregate amount allocable to all the Partners without 
giving effect to this provision, then the amount of such Partnership Item(s) otherwise allocable 
to the Limited Partners hereunder shall be correspondingly reduced in order to assure the 
General Partner(s) of its or their 0.01% share. Any such reduction shall be applied to reduce the 
shares of all classes of Limited Partners in proportion to their respective Interests. 

(k) The Partners agree that the Partners' Interests in Partnership profits for 
purposes of determining such Partners' shares of the excess nonrecourse liabilities of the 
Partnership under Regulation §1.752-3(a)(3) shall be 99.99% to the Investor Limited Partner 
and 0.01% to the General Partner. 

(l) Except as otherwise provided in this Agreement, for tax purposes all 
items of income, gain, loss, deduction (including depreciation and nonrecourse deductions 
under Code Section 704 and the Regulations thereunder) or credit shall be allocated to the 
Partners in the same manner as are Profits and Losses under Section 4.1.  

(m) The General Partner acknowledges that one of its members, For Kids 
Investments, LLC (the “GP Tax-Exempt Member”) is exempt from federal income taxation 
pursuant to Section 501(c) of the Code. The General Partner hereby agrees and covenants that 
the GP Tax-Exempt Member’s percentage share of each item of General Partner income, gain, 
loss, deduction, credit or basis, to the extent any such items are allocated to the General Partner 
by the Partnership, shall not be increased without the prior Consent of the Investor Limited 
Partner which may be withheld by the Investor Limited Partner in its sole discretion.  

Section 4.5 Section 704(c) Allocations., Income, gains, losses and deductions, as 
determined for income tax purposes, with respect to any Partnership Asset contributed by a 
Partner to the capital of the Partnership shall, solely for income tax purposes, be allocated 
among the Partners so as to take account of any variation between the adjusted basis of such 
Partnership Asset to the Partnership for federal income tax purposes and its initial Gross Asset 
Value in accordance with I.R.C. Section 704-(c) and its Regulations thereunder. 

Section 4.6 Qualified Allocation. The term “Qualified Allocation” means an 
allocation of income, gain, loss, deduction and credit to a Partner that is exempt from federal 
income taxation pursuant to Section 501(c) of the Code (excluding the GP Tax-Exempt Member, 
an “Exempt Partner”) that satisfies the requirements of Code Section 168(h)(6)(B) so that at no 
time will any portion of the property held by the Partnership be classified as tax-exempt use 
property for purposes of Section 47(c)(2)(B)(v) of the Code other than as a consequence of 
allocations to the GP Tax-Exempt Member as contemplated by the financial forecast delivered 
to Investor Limited Partner prior to the Admission Date. Such Qualified Allocation shall have 
substantial economic effect and shall be consistent with the Exempt Partner being allocated the 
same distributive share of each items of income, gain, loss, deduction, credit and basis of the 
Partnership and such share remaining the same during the entire period that the Exempt Partner 
is a Partner of the Partnership. 
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Section 4.7 Miscellaneous Allocations. 

(a) If any Partnership expenditure treated as a deduction on its federal 
income tax return is disallowed as a deduction and treated as a distribution pursuant to Section 
731(a) of the Code, there shall be a special allocation of gross income to the Partner deemed to 
have received such distribution equal to the amount of such distribution. In addition, there shall 
be allocated to the General Partner an amount of gross income equal to the General Partner 
Distribution (defined in Section 4.2(a)(viii)) with respect to such year. 

(b) Except as otherwise provided in this Article IV, Profits, Losses, Credits, 
gain and other tax items allocated to the Limited Partners (or the General Partners) shall be 
allocated among the Limited Partners (or the General Partners) in accordance with their relative 
Interests in the Partnership, as set forth in Exhibit H. 

(c) Except as otherwise set forth in this Agreement, any elections or other 
decisions relating to allocations under this Article IV shall be made by the General Partner (in 
its reasonable discretion), with the review and concurrence of the Partnership's Accountants, in 
such manner as reasonably reflects the purpose and intention of this Agreement. 

(d) Notwithstanding any other provision of this Agreement (other than 
Section 4.4(m)), including without limitation Sections 4.1 through 4.6, each and every 
allocation made to an Exempt Partner shall be a Qualified Allocation. 

ARTICLE V 
PARTNERSHIP BORROWINGS 

Section 5.1 Authorization to the General Partner. Without otherwise limiting the 
right or authority of the General Partner under this Article V or Article VI hereof, the General 
Partner is specifically authorized to obtain the Project Loans, execute on behalf of the 
Partnership all Project Loan Documents required by any Project Lender in connection with the 
construction, acquisition or financing of the Apartment Complex and to execute the other 
Project Documents. 

Section 5.2 Right to Mortgage. 

(a) The Partnership has obtained or will, subject to the requirements of this 
Agreement, obtain financing for the Apartment Complex from the Project Lenders and will 
secure the same by execution and delivery of the Deed of Trust. The Project Documents (other 
than with respect to any loans provided by the Investor Limited Partner or an Affiliate thereof) 
shall provide that no Person, including, but not limited to; the Partnership, any party holding an 
Interest in the Partnership, or any of their Affiliates, shall have any personal liability for the 
payment of all or any part of such loans.  

(b) Subject to the requirements of this Agreement, the General Partner is 
specifically authorized to execute such documents as it reasonably deems necessary in 
connection with the acquisition, improvement, construction, operation, leasing and financing of 
the Apartment Complex, including, without limiting the generality of the foregoing, the Project 
Documents and any other document required by a Project Lender in connection therewith. 
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Section 5.3 Loans. To the extent borrowings are permitted, they may be made from 
any source, including any Partner or an Affiliate thereof. All such loans will be nonrecourse 
except the Developer Loan and as provided in Section 5.2(a) unless the Consent of the Investor 
Limited Partner has been obtained. 

ARTICLE VI 
RIGHTS, POWERS AND OBLIGATIONS OF GENERAL PARTNER 

Section 6.1 Exercise of Management. 

(a) The overall management and control of the business, assets and affairs 
of the Partnership shall be vested in the General Partner and, subject to the specific limitations 
and restrictions set forth in this Article VI and in Article VII hereof, the General Partner, in 
extension of and not in limitation of the powers given it by law, shall have full, exclusive and 
complete charge of the management of the business of the Partnership in accordance with its 
purposes stated in Section 1.4 hereof. No Limited Partner shall take part in the management or 
control of the business of the Partnership or have authority to bind the Partnership except as 
expressly set forth herein. 

(b) The General Partners (if at the time more than one Person constitutes the 
General Partner) shall act by vote of a majority in Interest of the Persons constituting the 
General Partners, except where otherwise specified herein. 

Section 6.2 Powers.  

(a) Subject to Article V and Section 6.3 and the other provisions of this 
Agreement, the General Partner shall have all authority, rights and powers generally conferred 
by law, including the authority, rights and powers of a general partner in a general partnership, 
and shall have all the authority, rights and powers which it deems necessary or appropriate to 
effect the purposes of the Partnership, including, without limitation, the following: 

(i) To employ, contract and deal with, from time to time, any 
Persons, including any Partner or Affiliate of a Partner (subject to the requirements of Section 
6.7), in connection with the management and operation of the Partnership business, on such 
terms as the General Partner shall reasonably determine (subject to the requirement that the 
Consent of the Investor Limited Partner must be obtained, except in the case of utility providers, 
trash removal, (a) for any contract in excess of $250,000, and (b) for any contract having a term 
in excess of 12 months); 

(ii) To acquire, by purchase or otherwise; and deal with such personal 
property as may be necessary, convenient or incidental to the accomplishment of the purposes 
of the Partnership; 

(iii) To bring or defend, pay, collect, compromise, arbitrate, resort to 
legal action, or otherwise adjust claims or demands of or against the Partnership (provided, 
however, that, subject to Section 6.2, the Consent of the Limited Partner shall be obtained prior 
to settlement of any claim or demand (A) which would affect the amount of Credits or Losses 
allocated or allocable to the Investor Limited Partner, or (B) for which the liability of the 
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Partnership or the Limited Partner is in excess of $250,000); 

(iv) To pay as a Partnership expense any and all reasonable costs or 
expenses associated with the operation of the Partnership; 

(v) To deposit, withdraw, invest, pay, retain and distribute the 
Partnership's funds in a manner consistent with the provisions of this Agreement;  

(vi) To borrow money and issue evidences of indebtedness in 
furtherance of any or all of the purposes of the Partnership, and to secure the same by grant of 
security interests in assets of the Partnership; 

(vii) To require in any or all Partnership contracts that the General 
Partner and Limited Partner shall not have any personal liability thereon but that the Person 
contracting with the Partnership shall look solely to the Partnership and its assets for 
satisfaction; 

(viii) To enter into any kind of activity and to perform and carry out 
contracts of any kind necessary to, or in connection with, or incidental to the accomplishment 
of the purposes of, the Partnership, so long as said activities and contracts may be lawfully 
carried on or performed by a partnership under the laws of the State; and 

(ix) To execute, acknowledge and deliver any and all instruments to 
effectuate the foregoing. 

(b) During the Compliance Period, the General Partner shall (i) operate the 
Apartment Complex and cause the Management Agent to manage the Apartment Complex in 
such a manner that one hundred percent (100%) of the residential rental units in the Apartment 
Complex will qualify as Low-Income Units under Section 42(i)(3) of the Code; (ii) operate the 
Apartment Complex and cause the Management Agent to manage the Apartment Complex in 
such a manner that the Apartment Complex will qualify as a "qualified low-income housing 
project" under Section 42(g) of the Code; and (iii) make, or cause to be made, all certifications 
required by Section 42(l) of the Code. 

(c) The General Partner hereby is designated as Partnership Representative 
of the Partnership, and shall engage in such undertakings as are required of the Partnership 
Representative of the Partnership, as provided in the Code and the Regulations. For each 
applicable tax year, the Partnership Representative shall appoint as the Designated Individual a 
person who is employed by the General Partner or its Affiliate, has sufficient experience and 
authority to represent the Partnership in all dealings with the Service, and is Consented to by 
the Investor Limited Partner. If the Designated Individual is unable to perform the role required, 
does not have the capacity to act within the meaning of the Code and the Regulations or ceases 
to be employed by the General Partner or its Affiliate, the General Partner shall take all 
necessary action to cause such person to resign as the Designated Individual and designate a 
successor representative that would otherwise qualify under this Agreement as a permissible 
Designated Individual. The General Partner shall take any and all action required under the 
Code or the Regulations (including on all applicable Partnership Tax Returns), as in effect from 
time to time, to designate itself as the Partnership Representative and the chosen person as the 
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Designated Individual. The Designated Individual must agree in writing to be bound by the 
same obligations and restrictions imposed on the Partnership Representative under this 
Agreement prior to and as a condition of such designation. References herein to the Partnership 
Representative are deemed to include the Designated Individual. Each Partner, by its execution 
of this Agreement, Consents to such designation of the Partnership Representative and agrees 
to execute, certify, acknowledge, deliver, swear to, file and record at the appropriate public 
offices such documents as may be necessary or appropriate to evidence such Consent. Any 
person designated as Partnership Representative shall endeavor in good faith to take or not take 
such actions as may be necessary or appropriate to maintain the required qualifications to serve 
as Partnership Representative under the Partnership Audit Rules throughout the entire taxable 
year or years it has been so designated. If, for any reason, a person who is serving as a 
Partnership Representative becomes ineligible to be the Partnership Representative under the 
Partnership Audit Rules, it shall promptly notify the Partners and take any other action required 
by the Partnership Audit Rules, and the Partners shall promptly take such action as may be 
necessary or appropriate under the Partnership Audit Rules to appoint a person to be the 
Partnership Representative, consistent with the provisions of this Section 6.2(c). In the event 
that the Investor Limited Partner exercises its right to remove a General Partner and to designate 
a new General Partner that will assume duties of the Partnership Representative, the pre-existing 
Partnership Representative will resign in accordance with Treas. Reg. § 301.6223-1(d)(1) and 
the Partnership will redesignate the new General Partner as Partnership Representative in 
accordance with Treas. Reg. § 301.6223-1(d)(1). 

(d) The Partnership Representative shall have and perform all of the duties 
required under the Code and Regulations, including the following duties: 

(i) Furnish the name, address, profits interest, and taxpayer 
identification number of each Partner to the Service;  

(i) Represent the Partnership in all dealings with the Service and 
state and local taxing authorities in accordance with the obligations and restrictions imposed by 
this Agreement; 

(ii) Within five (5) Business Days after the receipt by the General 
Partner or an Affiliate thereof or the Partnership of any correspondence or communication 
relating to the Partnership or a Partner or an Affiliate of a Partner from the Service or state or 
local taxing authority, the Partnership Representative shall forward to each Partner a photocopy 
of all such correspondence or communication(s). The Partnership Representative shall, within 
five (5) Business Days thereafter, advise each Partner in writing of the substance and form of 
any conversation or communication held with any representative of the Service or state or local 
taxing authority. 

(e) The Partnership Representative shall, upon request by the Investor 
Limited Partner, permit the Investor Limited Partner to include its attorney in the power of 
attorney (IRS Form 2848) for the Partnership for any taxable years under a tax audit or in a tax 
administrative appeals process. The Partnership Representative shall not without the Consent 
of the Investor Limited Partner: 
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(i) Extend the statute of limitations for assessing or computing any 
tax liability against the Partnership (or the amount or character of any Partnership tax items); 

 
(ii) Engage an accounting firm or counsel to represent the Partnership 

before the Service; 
 
(iii) Settle any audit with the Service concerning the adjustment or 

readjustment of any Partnership item(s); 
 
(iv) File a request for an administrative adjustment with the Service 

at any time or file a petition for judicial review with respect to any such request or select the 
forum for judicial review of any Service determination; 

 
(v) Initiate or settle any judicial review or action concerning the 

amount or character of any Partnership tax item(s); 
 
(vi) Intervene in any action brought by any other Partner for judicial 

review of a final Partnership administrative adjustment;  
 
(vii) Make an election pursuant to Sections 6221(b) or 6226(a) of the 

Code on behalf of the Partnership; 
 
(viii)  Take action pursuant to Regulations promulgated under Section 

6225(c);  
 
(ix) Take any other action not expressly permitted by this Section 

6.2(e) on behalf of the Partners of the Partnership in connection with any administrative or 
judicial tax proceeding; or 

 
(x) Request any modification to an imputed underpayment under 

Code Section 6225 (an “Imputed Underpayment”). 
 
(f) The Partnership Representative shall (i) promptly notify the Partners, and 

each Partner holding an interest in the Partnership at any time during the Reviewed Year 
(including any person who was a partner for purposes of the Partnership Audit Rules during the 
Reviewed Year, a “Reviewed Year Partner” and together with the current Partners, the 
“Affected Partners”) of any inquiry, notice, or other communication received from the Service 
or other applicable tax authority regarding the tax treatment of any partnership-related item (as 
defined in Code Section 6241(2)) with respect to a Reviewed Year, (ii) consult with the Affected 
Partners in good faith on the strategy and substance of any tax audit or contest, and any 
administrative or judicial review thereof (a “Tax Dispute”), (iii) to the extent possible, give the 
Affected Partners prior notice of and a reasonable opportunity to review and comment upon any 
written communication the Partnership Representative intends to make to any such taxing 
authority in connection with a Tax Dispute and the nature and content of all actions to be taken 
and defenses to be raised by the Partnership in response to a Tax Dispute (including without 
limitation the decision to institute proceedings, whether administrative or judicial, and whether 
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in response to a previous Service proceeding against the Partnership or otherwise), and (iv) 
afford each Affected Partner, at such Affected Partner’s sole cost and expense, the opportunity 
to participate directly in any meeting, presentation or negotiation in connection with a Tax 
Dispute, to the extent permitted by law and the Service. A Partnership Representative shall use 
its best efforts to assure that the Affected Partners are aware of any matter for which this Section 
6.2(f) provides for their participation, or which requires their consent, with the intention that 
the Partnership and the Affected Partners should have sufficient time and notice to be able to 
comply with any time requirements that may be imposed by the Service or other applicable tax 
authority, including the Partnership Audit Rules and any other rules of the Service in its conduct 
of any particular examination of an Affected Tax Return. If the Partnership Representative 
promptly and diligently attempts to contact the Affected Partners and obtain Consent of the 
Investor Limited Partner for a matter that requires a response to the Service within a specified 
time period, and it has not received a response sufficient to constitute Consent of the Investor 
Limited Partner, but, after consultation with accountants or legal counsel, as appropriate, it 
reasonably determines that it is in the best interest of the Partnership, the Investor Limited 
Partner, and any other Partners, to provide a certain response to the Service, then it may provide 
such response to the Service, but only after giving written notice to all Affected Partners not 
less than thirty (30) Business Days prior to providing such response to the Service.  

(g) If, at any time, the General Partner desires to accept a settlement offer or 
other proposed resolution of a Tax Dispute, and the Investor Limited Partner does not, then, to 
the extent permitted by the Code and the Regulations, the Investor Limited Partner may elect to 
take control of such Tax Dispute (including by being appointed as the Partnership 
Representative for the relevant period) and resolve such Tax Dispute in the best interest of the 
Partnership, as reasonably determined by the Investor Limited Partner. If exercised, this election 
shall apply only to such contested Tax Dispute and not to any other past, future, or pending 
dispute with a tax authority or other Partnership matter. Moreover, the exercise of this election 
shall not relieve the General Partner of any of its other obligations under this Agreement, 
including its obligation to manage the Partnership. Notwithstanding anything to the contrary 
herein, in the event the Investor Limited Partner elects to take control of a Tax Dispute pursuant 
to this Section 6.2(g) the General Partner shall not be liable for any amount in excess of the 
initial proposed adjustment or settlement offer which the General Partner desired to accept. 

(h) The Partnership Representative shall make a timely election to utilize the 
alternative procedure for paying tax liability, described in Code Section 6226 of the Code (the 
“Push Out Election”) with respect to any Imputed Underpayment arising from an audit of an 
Affected Tax Return, provided that the Investor Limited Partner does not object to such election 
within ten (10) days of being notified by the Partnership Representative of its intent to make 
such election. Upon making the Push Out Election, the Partnership Representative will timely 
furnish to each Affected Partner the required forms and statements setting forth the adjustments 
upon which a Reviewed Year Partner’s tax liability is based. Each Reviewed Year Partner shall 
pay the applicable tax liability to the extent assessed by the Service, and the Partnership 
Representative shall provide the Service and each Affected Partner with such information as 
required by the Partnership Audit Rules. The Affected Partners agree to cooperate with the 
Partnership in utilizing the procedures under Section 6226 of the Code and the Partnership Audit 
Rules, whether or not such person is a Partner at the time of a final partnership adjustment. The 
Partnership Representative, the Partnership, and each Affected Partner shall promptly provide 
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such information to the Partnership Representative as may be necessary or appropriate to make 
any computations that may be required to resolve any Tax Dispute with respect to any and all 
of the Partnership’s partnership-related items (as defined in Code Section 6241(2)), and to 
provide such tax attributes and other information as may be required to reduce the Imputed 
Underpayment (if applicable) or the liability of each Affected Partner, if the liability is paid by 
the Affected Partners, including any taxes or other amounts paid by such Partners which result 
in a modification of an Imputed Underpayment of the Partnership under Section 6225(c) of the 
Code, under the Partnership Audit Rules.  

(i) If the Partnership becomes obligated to make an Imputed Underpayment 
(due to the absence of a Push Out Election), each Reviewed Year Partner shall be obligated to 
pay to the Partnership an amount that is equal to its allocable share of such Imputed 
Underpayment and associated penalties, interest and additions to tax, provided that such amount 
shall be computed on an After-Tax Basis if such payment is treated as an indemnity payment 
under this Section 6.2(i). Any payment made pursuant to this Section 6.2(i) by a Partner shall 
be treated as a Capital Contribution, and if and to the extent permitted by the Code and Treasury 
Regulations, any Capital Account reduction attributable to such Imputed Underpayment shall 
be allocable to the Partners in proportion to such Capital Contributions. Any payment made 
pursuant to this Section 6.2(i) by any former Partner shall be treated as an indemnity payment 
and not as a Capital Contribution or loan to the Partnership. For purposes of this Section 6.2(i), 
each Reviewed Year Partner’s allocable share of an Imputed Underpayment (and associated 
penalties, interest and additions to tax penalties) shall be determined by taking into account (i) 
such Partner’s share of the income, losses and Credits to which such adjustment and Imputed 
Underpayment relate, as determined by the Accountants; (ii) such Partner’s obligation (if any) 
to indemnify, defend, or hold harmless the Partnership or any other Partner for such Imputed 
Underpayment (and any associated interest and penalties) under this Agreement; (iii) such 
Partner’s obligations and liabilities arising from or related to such Partner’s representations, 
warranties and covenants in this Agreement; (iv) the obligations of the General Partner under 
Section 3.5; and (v) any taxes or other amounts paid by such Partner which results in a 
modification of an Imputed Underpayment of the Partnership under Section 6225(c) of the 
Code. For example, if an Imputed Underpayment were to relate to an adjustment or 
disallowance of Credits previously allocated to the Investor Limited Partner, and such 
adjustment or disallowance would give rise to an obligation of the General Partner to make a 
payment under Section 3.5, then such General Partner, rather than the Investor Limited Partner, 
would be required to make the Capital Contribution described in this Section 6.2(i). 

(j) If the Partnership and/or Partnership Representative receives notice of a 
proposed partnership adjustment from the Service, the Partnership Representative shall so 
notify the Affected Partners in accordance with the provisions of Section 6.2(f) and, if requested 
to do so by the Investor Limited Partner, shall request modification of the Imputed 
Underpayment proposed in such notice in accordance with any applicable Treasury 
Regulations, forms, instructions, and other guidance prescribed by the Service. Any such 
request by the Investor Limited Partner shall describe the modifications or adjustment factors 
that the Investor Limited Partner believes affect the calculation of the Imputed Underpayment 
in sufficient detail to substantiate the request for modification.  Unless an extension of time is 
granted by the Service, all information required to support a requested modification shall be 
submitted by the Investor Limited Partner to the Partnership Representative no later than one 
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hundred eighty (180) days after the Investor Limited Partner receives notice of the proposed 
partnership adjustment from the Partnership Representative, and the Partnership Representative 
shall submit such information to the Service no later than two hundred seventy (270) days after 
the date the proposed partnership adjustment notice was mailed by the Service. 

(k) Upon notice from an Affected Partner, the Partnership Representative 
shall request a modification of an Imputed Underpayment based on an amended return filed by 
an Affected Partner which takes account of all of the partnership adjustments properly allocable 
to such Affected Partner. Any such request shall be accompanied by an affidavit from the 
requesting Affected Partner signed under penalties of perjury that the requesting Affected 
Partner has filed each required amended return or, in the case of the Pull-In Election (defined 
below), such information, in the form and manner specified by the Service, as it requires, and 
paid all taxes due as a result of taking into account the adjustments in the affected year and all 
modification years, as such terms are defined and applied in any applicable Treasury 
Regulations, forms, instructions, and other guidance prescribed by the Service. In lieu of filing 
an amended return in accordance with this Section 6.2(k)), any Affected Partner may elect to 
comply with the "pull-in" procedure described in Section 6225(c)(2)(B) of the Code (a “Pull-
In Election”). In such event, such Affected Partner shall (1) pay all amounts due under Section 
6225(c)(2)(A)(iii) of the Code, (2) take into account, in the form and manner set forth in any 
applicable Service guidance, the adjustments to the tax attributes of such Affected Partner, and 
(3) provide, in the form and manner specified by the Service (including, if so specified, in the 
same form as on an amended return), such information as the Service may require to carry out 
the terms and intent of the pull-in procedure described in Section 6225(c)(2)(B) of the Code. 

(l) If, and to the extent that the Partnership has more than one examination 
of its returns, or more than one person serving as Partnership Representative for different 
taxable years of the Partnership, the Partners and the Partnership Representatives shall endeavor 
in good faith to reach consistent results and minimize the overall tax liability. If and to the extent 
that the Partnership is part of a tiered group of partnerships or limited liability companies, the 
Partnership Representative shall adhere to the requirements applicable to the payment of 
Imputed Underpayments and the taking into account of partnership adjustments by the tiered 
partnerships set forth in the Partnership Audit Rules in good faith consultation with the 
Partnership’s accountants and advisors to reach consistent results and minimize tax liability. 
Unless the context requires otherwise, the terms “Partners”, “Investor Limited Partner” and 
“Consent of Investor Limited Partner” shall apply to the persons who met such definition for 
the taxable year of such Affected Tax Return. 

(m) Each Partner acknowledges that, notwithstanding the transfer or 
liquidation of all or any portion of its interest in the Partnership, it shall remain liable for its 
allocable share of any Imputed Underpayment of the Partnership for the Partnership’s taxable 
years (or portions thereof) prior to such transfer or liquidation and shall be required to indemnify 
the Partnership for its allocable share of such Imputed Underpayment (including penalties, 
interest, and additions to tax) calculated on an After-Tax Basis, unless otherwise agreed to in 
writing by the Partnership and the Affected Partners for the taxable year (or portion thereof) to 
which the Imputed Underpayment relates. 
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(n) The Partnership shall indemnify and reimburse the Partnership 
Representative and/or the Designated Individual for all expenses, including legal and 
accounting fees, claims, liabilities, losses and damages incurred in connection with any 
administrative or judicial proceeding with respect to the tax liability of the Partners. The 
payment of all such expenses shall be made before any distributions are made from Cash Flow 
or any discretionary reserves are set aside by the General Partner. The General Partner shall 
have the obligation to provide funds for such purpose to the extent that Partnership funds are 
not otherwise available therefor. The taking of any action and the incurring of any expense by 
the Partnership Representative and/or the Designated Individual in connection with any such 
proceeding, except to the extent required by law, is a matter in the sole discretion of the 
Partnership Representative and/or the Designated Individual and the provisions on limitations 
of liability of the General Partner and indemnification set forth in Section 6.6 of this Agreement 
shall be fully applicable to the Partnership Representative and/or the Designated Individual in 
its capacity as such. The provisions of this Section 6.2(n) shall survive termination of any 
Partner's interest in the Partnership for any reason and shall be binding on all Partners, including 
former Partners.  

(o) For avoidance of doubt, nothing contained in Sections 6.2(c) through 
6.2(n) shall the alter the obligations of the General Partner under Section 3.5. 

Section 6.3 Restrictions on Authority.  

(a) Notwithstanding any other provisions of this Agreement, the General 
Partner shall have no authority to do any of the following: 

(i) Do any act in violation of any applicable law or regulation, the 
Project Documents or this Agreement; 

(ii) Do any act required to have the Consent of the Limited Partner 
prior to obtaining such Consent;  

(iii) Borrow from the Partnership or commingle Partnership funds 
with the funds of any other Person; or 

(iv) Knowingly rent apartments in the Apartment Complex such that 
the Apartment Complex would not meet the requirements of the Rent Restriction Test or 
Minimum Set-Aside Test; 

(b) Without the Consent of the Investor Limited Partner (unless obtaining 
such Consent is inconsistent with the Uniform Act): 

(i) Except for sales or transfers pursuant to the Option which shall 
not require the consent of the Investor Limited Partner, sell, exchange, pledge, transfer or 
otherwise dispose of all or any significant portion of the Apartment Complex (including any 
land owned by the Partnership) or all or substantially all of the assets of the Partnership or any 
of the Partners' Interests in the Partnership, except in connection with the Mortgage Loans and 
leases of the residential units in the ordinary course; 
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(ii) Increase, decrease or modify the terms of or refinance or repay 
(other than in accordance with its. scheduled term of amortization) any Project Loan;  

(iii) Admit an additional Partner; 

(iv) Following the completion of the construction of the Apartment 
Complex, construct any new capital improvement which substantially alters the Apartment 
Complex or its use, except (A) replacements, repairs and remodeling in the ordinary course of 
business or under emergency conditions, (B) construction or rehabilitation paid for from 
insurance proceeds or (C) any rehabilitation, repairs, remodeling or construction which is 
required by a Project Lender; 

(v) Acquire any real property in the name of the Partnership in 
addition to the Apartment Complex (other than easements or similar rights necessary or 
convenient for the operation of the Apartment Complex); 

(vi) Incur in the aggregate nonmortgage debt (other than the Bridge 
Loan, Operating Deficit Loans, Excess Development Costs Loans and Interim Gap Loans) in 
excess of $50,000, or incur any mortgage debt other than the Mortgage Loan;  

(vii) Substantially change the nature of the Partnership's business; 

(viii) File or consent to the filing of a petition in bankruptcy with 
respect to the Partnership or file or consent to any plan of reorganization in bankruptcy or 
consent to any lifting of the automatic stay; 

(ix) Modify or amend in any material respect the Project Documents 
or modify or amend this Agreement except in accordance with Section 13.3; 

(x) Dissolve or wind up the Partnership; 

(xi) Consolidate, merge or enter into any form of consolidation with 
or into any other entity; or permit any entity to consolidate, merge or enter into any form of 
consolidation with or into the Partnership; 

(xii) Pledge or assign any of the Partnership's rights with respect to all 
or any portion of the Capital Contribution of the Investor Limited Partner or the proceeds 
thereof; 

(xiii) Guaranty the indebtedness of any Person without the Investor 
Limited Partner's Consent; 

(xiv) Make any material modification to the Budget or operating 
budget prepared pursuant to Section 12.6, or make any expenditure which is not consistent with 
the Budget (provided, however, that if permitted by the Project Lenders, the Partnership may 
use contingency funds to satisfy costs included in the Budget) or operating budget prepared 
pursuant to Section 12.6 (the Investor Limited Partner's Consent to such modifications or 
inconsistent expenditures not to be unreasonably withheld or delayed, provided that adequate 
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funds are available for such purpose); 

(xv) Consent to the settlement of any material lawsuit or any other 
significant legal or administrative proceeding involving the Partnership as a party, unless such 
settlement is required by Partnership’s insurance carrier(s) or the liability of the Partnership is 
less than $250,000, in which case prior to providing such consent, the General Partner shall 
deliver notice to the Investor Limited Partner; 

(xvi) Initiate any material lawsuit or any other legal or administrative 
proceeding involving the Partnership as a party (provided, however, that the foregoing shall not 
include any lawsuit or proceeding regarding the eviction of a tenant); 

(xvii) Replace the Contractor with a new contractor; or 

(xviii) Elect imputed incomes for each of the units in connection with 
the Average Income Set-Aside Test except as permitted herein and the Extended Use 
Agreement. 

Section 6.4 Other Activities. The General Partner shall be required to devote only 
so much of its time as it reasonably deems necessary for the proper management of the 
Partnership business. Affiliates of the General Partner may engage or possess an interest, 
independently or with others, in other businesses or ventures (including limited partnerships) 
of every nature and description, including, without limitation, serving as general partner of other 
partnerships which own, either directly or through interests in other partnerships., projects 
similar to or that compete with the Apartment Complex. Neither the Partnership nor any Partner 
shall have any rights in or to such ventures or the income or profits derived therefrom and 
nothing shall be construed to render them partners in any such business ventures. Any Partner 
may engage independently or with others in other business ventures of every nature and 
description, including the ownership, operation, management, syndication and development of 
real estate; neither the Partnership nor any other Partner shall have any rights in and to such 
independent ventures or the income or profits derived therefrom. The Partners acknowledge 
that the members and Affiliates of the Developer and the members and Affiliates of the General 
Partner own and operate or may hereafter acquire or develop and operate other properties 
adjacent to and in the vicinity of the Project, including but not limited to residential properties 
that may compete for tenants. 

Section 6.5 Indemnification of Limited Partner and Partnership. 

(a) The General Partner shall indemnify, defend and hold harmless the 
Limited Partner and the Partnership (and the Partnership shall indemnify, defend and hold 
harmless the Limited Partner) from and against any loss, liability, damage, cost or expense, 
(including reasonable attorney's fees) by reason of any third party demands, claims, suits, 
actions or proceedings to the extent due to (i) the General Partner's acts and/or omissions 
constituted a knowing violation of law, fraud, willful misconduct or gross negligence, (ii) the 
General Partner intentionally breached its fiduciary duty or any obligation under this Agreement 
and such breach had a material adverse effect on the Partnership or the Limited Partner; or 
(iii) the General Partner intentionally breached any of the representations or warranties set forth 
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in Section 6.9 or the covenants set forth in Section 6.10 hereof, which breach had a material 
adverse effect on the Partnership or on the Limited Partner. The parties hereto acknowledge and 
agree that the provisions of Section 3.5 will constitute the sole measure of damages in respect 
of any loss of Credits that would be covered by this Section 6.5(a). The parties hereto 
acknowledge and agree that this Section 6.5 is not the measure of damages with respect to loss 
of Credits set forth in Section 3.5 of this Agreement.  

(b) The General Partner agrees promptly to indemnify, defend and hold 
harmless the Partnership and the Limited Partner from and against any and all claims, losses, 
damages, costs, expenses and liabilities which the Partnership and the Limited Partner may 
incur by reason of any liabilities to which either the Partnership or the Project is subject at the 
Admission Date; provided, however, that the foregoing indemnification shall not apply to any 
Mortgage Loan, necessary contractual obligations normally incurred in connection with the 
Property, or to acts to which the General Partner is entitled to indemnification under Section 
6.6(a). 

(c) The General Partner agrees to promptly indemnify, defend and hold 
harmless the Partnership and the Limited Partner from and against any claims, losses, damages, 
costs, expenses or liabilities which the Partnership and the Limited Partner may incur on 
account of the presence or escape of any Hazardous Substance at or from the Property (or at 
any other location). Any such claims, losses, damages, costs, expenses or liabilities may be 
defended, compromised, settled, or pursued by the Limited Partner with counsel of the Limited 
Partner’s selection, but at the expense of the General Partner. The foregoing indemnification 
shall be a recourse obligation of the General Partner and shall survive the dissolution of the 
Partnership and/or the death, retirement, incompetency, bankruptcy or withdrawal of the 
General Partner.  

(d) Subject to Section 6.6(a), nothing in this Section 6.5 shall be deemed to 
exclude or limit any claim against the General Partner for breach of any agreement, covenant, 
representation, warranty or other undertaking in this Agreement.  

(e) The indemnification rights contained in this Section 6.5 shall survive 
dissolution of the Partnership and withdrawal, removal, incompetence, bankruptcy or 
insolvency of a General Partner but shall apply only to acts or omissions which occur prior to 
such Withdrawal or removal (provided, however, that this limitation shall not be limited to acts 
or omissions which are discovered prior to such Withdrawal or removal and shall apply to all 
such acts or omissions of General Partner which occur prior to Withdrawal or removal without 
regard to the date of discovery.  The indemnification rights contained in this Section 6.5 shall 
be cumulative of, and in addition to, any and all rights, remedies and recourses to which the 
Limited Partner shall be entitled, whether pursuant to the provisions of this Agreement, at law 
or in equity. 

All rights of the Limited Partner to indemnification shall survive the dissolution of the 
Partnership and the insolvency, dissolution or bankruptcy of the Limited Partner; provided, 
however, that a claim for indemnification hereunder must be made by or on behalf of the Person 
seeking such indemnification prior to the time distribution in liquidation of the Partnership 
assets is made pursuant to Sections 1.5 and 4.3 hereof.  
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Section 6.6  Exculpation and Indemnification of General Partner. 

(a) Except as otherwise provided in this Agreement, no General Partner shall 
be liable, responsible or accountable in damages or otherwise to the Partnership for any acts 
performed in good faith or within the scope of authority of the General Partner pursuant to this 
Agreement; provided, however, that the General Partner shall be liable for its acts and/or 
omission to the extent obligated to indemnify the Partnership or the Limited Partners pursuant 
to the provisions of Section 6.5.  

(b) Subject to Article XIV hereof, the General Partner (including any Retired 
General Partner) shall be indemnified, defended and held harmless by the Partnership against 
any losses, judgments, liabilities, expenses and amounts paid in settlement of any third party 
demands, claims, suits, actions or proceeding sustained by it in connection with the Partnership; 
provided that the same were not the result of gross negligence or willful misconduct on the part 
of any General Partner or any of its Designated Affiliates and were the result of a course of 
conduct which such General Partner, in good faith, determined was in the best interest of the 
Partnership. Any indemnity under this Section 6.6(b) shall be provided out of and to the extent 
of Partnership assets only, and no Limited Partner shall have any personal liability on account 
thereof. 

(c) Subject to Article XIV hereof, the Partnership shall indemnify, defend 
and hold harmless the General Partner from and against any loss, liability, damage, cost or 
expense (including reasonable attorney's fees) arising out of or alleged to arise out of any 
demands, claims, suits, actions or proceedings against the General Partner, in or as a result of 
or relating to its capacity, actions or omissions as general partner of the Partnership, or otherwise 
concerning the business or affairs of the Partnership; provided, however, that the acts or 
omissions of a General Partner shall not be indemnified hereunder to the extent that the same 
resulted from fraud, willful misconduct, a breach of fiduciary duty or a willful breach of its 
obligations under this Agreement which has a material adverse effect on the Partnership or the 
Investor Limited Partner or gross negligence. This indemnification shall be made solely from 
the assets of the Partnership, and no Partner shall be personally liable therefor. 

(d) The indemnification authorized by this Section 6.6 shall include, but not 
be limited to, payment for (i) reasonable attorneys' fees or other expenses incurred in connection 
with settlement or in any finally adjudicated legal proceeding, and (ii) the removal of any liens 
affecting any property of the indemnitee. The indemnification rights contained in this Section 
6.6 shall be limited to direct out-of-pocket loss or expense, and shall not include indirect loss 
or expense such as administrative or overhead expenses of the General Partner or foregone 
opportunity costs. The Partnership shall not pay for any insurance covering liability of the 
General Partner for actions or omissions for which indemnification is not permitted hereunder. 

(e) The indemnification rights contained in this Section 6.6 shall be 
cumulative of, and in addition to, any and all rights, remedies and recourses to which the 
General Partner (in its capacity as general partner) shall be entitled, whether pursuant to the 
provisions of, this Agreement, at law or in equity. 
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(f) All rights of the General Partner to indemnification shall survive the 
dissolution of the Partnership and the death, retirement, incompetency, insolvency, dissolution 
or bankruptcy of the General Partner; provided, however, that a claim for indemnification 
hereunder must be made by or on behalf of the Person seeking such indemnification prior to the 
time distribution in liquidation of the Partnership Assets is made pursuant to Section 1.5 and 
Section 4.3 hereof. 

Section 6.7 Dealing with Affiliates. Except as otherwise provided in this 
Agreement, the General Partner may, for, in the name and on behalf of, the Partnership, enter 
into agreements or contracts for performance of services for the Partnership as an independent 
contractor with the General Partner or Affiliates thereof, and the General Partner may obligate 
the Partnership to pay compensation for and on account of any such services; provided, 
however, that such compensation and services shall be on terms comparable to those obtainable 
from qualified third parties in an arm's-length transaction. 

Section 6.8 No Salary Payable to General Partner. The General Partner shall not 
be paid any salary or other compensation for serving as general partner. For purposes of this 
Section 6.8, the Incentive Management Fee and the Developer Fee shall not be considered as 
compensation paid to the General Partner for serving as General Partner. 

Section 6.9 Representations and Warranties. The General Partner hereby 
represents and warrants (and covenants, as applicable) to the Investor Limited Partner and to 
the Partnership that the following are true and accurate as of the date hereof (or, as applicable, 
as of the date(s) on which the representations are restated as being true and accurate as required 
in Sections 3.3 or 9.6 hereof): 

(a) The execution and delivery by the General Partner of this Agreement and 
the transactions contemplated hereby have been duly authorized by all necessary corporate or 
other action, and the consummation of any such transactions contemplated hereby with or on 
behalf of the Partnership does not constitute a breach or violation of, or a default under, the 
statutes, regulations, bylaws or other governing instruments of the General Partner or any 
agreement by which it or any of its property is bound, nor, to the best of its knowledge a 
violation of any law, administrative regulation or court decree, any of which would have a 
material adverse effect on the Partnership. 

(b) The Partnership is a limited partnership, validly existing under the laws 
of the State (and, if different, in the state of its organization), is authorized to transact business 
in the State and has the requisite power to carry on its business, to enter into and perform under 
the Project Documents, and to carry out the transactions contemplated hereunder, and the 
Partnership has complied with all filing requirements necessary to preserve the limited liability 
of the Investor Limited Partner. 

(c) No Events of Bankruptcy (or events which, in the course of time, would 
result in an Event of Bankruptcy) have occurred with respect to the General Partner or any 
Guarantor (or, in the case of a General Partner or Guarantor that is a partnership or limited 
liability company, with respect to the general partner(s), managing member or manager(s) of 
such General Partner or Guarantor); provided, however, that it shall not be considered a breach 
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of this representation if an Event of Bankruptcy has occurred with respect to a Guarantor and 
within ninety (90) days thereof, said Guarantor has been replaced by a Guarantor satisfactory 
to the Investor Limited Partner and thereafter has no direct or indirect association with the 
Apartment Complex or the General Partner or any Affiliate thereof. 

(d) The General Partner is a cash method taxpayer for federal income tax 
purposes. The books of the Partnership shall be kept on an accrual basis and the fiscal and tax 
year of the Partnership shall be the calendar year. 

(e) Except as disclosed in writing to the Investor Limited Partner, other than 
customary and routine litigation arising in connection with rental housing or other commercial 
real estate projects, which, if adversely determined, would not have a material impact on the 
financial condition of the Apartment Complex, the General Partner, the Partnership or any 
Guarantor, no litigation, action, investigation, or proceeding is pending or has occurred or, to 
the best of the General Partner’s knowledge, is threatened, against or involving the Apartment 
Complex, the General Partner, the Partnership, any Guarantor or any Designated Affiliate (other 
than a Guarantor or Designated Affiliate as to which such an action or proceeding is pending 
that has been removed or withdrawn as a manager and as a member of the General Partner or a 
Management Agent who has been removed as Management Agent (a “Removed Designated 
Affiliate”)). Furthermore, there is no indictment or threatened indictment of any General 
Partner, any Guarantor or any Designated Affiliate (other than a Removed Designated Affiliate) 
under any criminal statute (other than misdemeanors not involving fraud or deceit), or 
commencement or threatened commencement of criminal (other than misdemeanors not 
involving fraud or deceit) or civil proceedings against any General Partner, any Guarantor or 
any Designated Affiliate (other than a Removed Designated Affiliate). 

(f) The Project Documents are in full force and effect (except to the extent 
fully performed in accordance with their respective terms or if they have not yet been executed) 
and no default (or event which, with the giving of notice or the passage of time or both, would 
constitute a default) has occurred thereunder. 

(g) The application for Credits filed by the Partnership with the Agency 
remains true and correct in all material respects and the requirements of the Agency's qualified 
allocation plan. The Partnership has received a reservation of 2021 Credits from the Agency in 
the amount of $1,678,800 per annum. The amount of Credits expected to be allocated to the 
Investor Limited Partner in each year during the Credit Period is as set forth in the definition of 
Projected Annual Credit Amount. In each year during the Compliance Period, the Partnership 
shall have executed and recorded an Extended Use Agreement that is binding on all successors 
of the Partnership and otherwise qualifies as a valid “extended low-income housing 
commitment” under Code Section 42(h)(6). The General Partner shall, within ten (10) days of 
its receipt, provide to the Investor Limited Partner a copy of (i) the Extended Use Agreement 
and all IRS Forms 8609 issued to the Partnership, and (ii) any temporary or permanent 
certificates or permits of occupancy. The General Partner shall timely execute and record in the 
appropriate filing office the Extended Use Agreement. The General Partner shall cause the 
Extended Use Agreement to timely satisfy all requirements of Section 42(h)(6) of the Code, 
including without limitation Revenue Ruling 2004-82, as issued by the Service on July 29, 
2004.  
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(h) The General Partner has disclosed all material actions with respect to the 
Partnership taken by the General Partner prior to the date hereof. 

(i) A copy of all material documents relating to the Partnership and the 
Apartment Complex have been delivered to the Limited Partner, including, without limitation, 
the timely delivery of all reports required under Article XII. 

(j)  Reserved. 

(k) At the closing of the VH Loan, the Partnership will have fee simple title 
to the Land free and clear of all material liens, charges, encumbrances, security interests or 
statutory liens (other than any Mortgage), except (A) for those easements, reservations, 
restrictions or other matters that (i) would not materially adversely affect the Apartment 
Complex or its contemplated use or (ii) have been bonded against in such a manner as to 
preclude the holder of the lien or claimant from having any recourse to the Partnership or the 
Partnership's property and (B) for liens for taxes and assessments which are not yet due and 
payable. 

(l) There are no outstanding loans or advances (excluding, for this purpose, 
any loans pursuant to Section 6.12 and development advances with respect to the Apartment 
Complex and the Developer Loan) from the General Partner or its Affiliates to the Partnership, 
and the Partnership has no unsatisfied obligation to make any payments of any kind to the 
General Partner or its Affiliates, except as set forth in Article VII hereof.  

(m) The General Partner is not, to the best of its knowledge after due inquiry, 
in default in the observance or performance of any provision of this Agreement to be observed 
or performed by the General Partner, which default would have a material adverse effect on the 
Partnership or on the Investor Limited Partner. 

(n) The General Partner has been duly organized, is validly existing under 
the laws of the State (and, if different, its state of organization) and has all requisite power to 
be a General Partner and to perform its duties and obligations as contemplated by this 
Agreement and the Project Documents. Neither the execution and delivery by the General 
Partner of this Agreement nor the performance of any of the actions of the General Partner 
contemplated hereby has constituted or will constitute a violation of (a) the articles of 
incorporation/organization or bylaws/operating agreement of the General Partner, (b) any 
agreement by which the General Partner is bound or to which any of its property or assets is, 
subject, or (c) to the best of its knowledge, any law, administrative regulation or court decree. 

(o) To the best of its knowledge, no event has occurred which has caused, 
and the General Partner has not acted in any manner which will cause (i) the Partnership to be 
treated for federal income tax purposes as an association taxable as a corporation, (ii) the 
Partnership to fail to qualify as a limited partnership under the Uniform Act, or (iii) any Limited 
Partner to be liable for Partnership obligations in excess of its agreed to Capital Contributions 
and any amounts under Sections  4.3, 6.2(h), 6.2(i), 6.2(k) and 6.2(m). 
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(p) The Land upon which the Apartment Complex is located is zoned in a 
manner that provides for operation of the Apartment Complex as a permitted use, and neither 
the Partnership nor the General Partner has received any notice of any violation with respect to 
the Apartment Complex of any law, rule, regulation, order or judgment of any governmental 
authority having jurisdiction over the Apartment Complex which would have a material adverse 
effect on the Apartment Complex or the use, operation or occupancy thereof. 

(q) The Apartment Complex is being, has been or will be constructed in a 
timely manner in conformity with the Project Documents. Except as set forth in the 
Environmental Report, there is no violation by the Partnership or the General Partner of any 
Environmental Law, zoning, or similar regulation applicable to the Apartment Complex which 
could have a material adverse effect thereon, and the Partnership has complied with all 
applicable municipal and other laws, ordinances and regulations relating to such construction 
and use of the Apartment Complex and has obtained (or will obtain when necessary) all permits 
and licenses necessary for the construction, use, occupancy and operation of the Apartment 
Complex. All appropriate public roadways, public utilities, including sanitary and storm sewers, 
water and electricity are or will be available and operating properly for each unit in the 
Apartment Complex at the time of the first occupancy of such unit. 

(r) There is and shall be no personal liability of the Limited Partner for the 
repayment of the principal of or payment of interest on any Project Loan during its term. 

(s) To the best of the General Partner's knowledge, except as disclosed in the 
Environmental Report, neither the Partnership nor the Apartment Complex is in violation of any 
Environmental Law. Neither the General Partner nor the Partnership has received any notice 
from any governmental agency that the Partnership, Apartment Complex or Land upon which 
it is located is in violation of any Environmental Law. To the best of the General Partner's 
knowledge based on the Environmental Report, there is not present upon the Apartment 
Complex or the Land, or any portion thereof, any asbestos, or any structures, fixtures, 
equipment or other objects or materials containing asbestos, nor is there any radon present on, 
in or about the Apartment Complex or any portion thereof, in an amount sufficient to create a 
material hazard or violate local governmental regulations relating to radon. No General Partner, 
Affiliate of a General Partner has ever received written notification from any federal, state or 
other governmental authority of any potential, known, or threatened release of any Hazardous 
Substance at the Property.  

(t) All payments and expenses required to be made or incurred to the date 
of this representation in order to complete construction or rehabilitation of the Apartment 
Complex in conformity with the Project Documents, to fund any reserves hereunder or under 
any other Project Document and/or to satisfy all requirements under the Project Documents 
have been paid or incurred. In addition, no failure or refusal of a Project Lender or other party 
to make any advance under the Partnership's loan documents has occurred and is continuing. 

(u) The General Partner has provided (and shall be responsible for providing 
in the future, as the case may be) the services relating to such matters as the syndication and 
sale of limited partner Interests in the Partnership, obtaining permanent financing for the 
Apartment Complex, negotiating the acquisition of the Land on which the Apartment Complex 
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is located, and all other similar matters; provided, however, that if any other provision of this 
Agreement grants authority for any of the above actions to another Partner, such provisions 
shall control 

(v) The Partnership owns fee simple title to the Land. The execution of the 
Ground Lease and recordation of the Memorandum of Ground Lease do not require any 
governmental licenses, permits or approvals and are permitted by all title exception documents 
encumbering the Project. Except for the Shared Facilities, no costs attributable to improvements 
located on Parcel 2 is included in the calculation of Eligible Basis of the Apartment Complex. 

(w) With the exception of any interests held by the Ground Lessor under the 
Ground Lease, no Person or Entity other than the Partnership and those Persons holding indirect 
interests through the Partnership holds any equity interest in the Apartment Complex.  

(x) Neither the General Partner nor its Affiliates will receive, directly or 
indirectly, from the Partnership or from any other Person, any fee, commission, compensation 
or other consideration in connection with (i) this Agreement, (ii) the acquisition of the Land 
and/or (iii) the construction or operation of the Apartment Complex, except for the payment of 
fees and distributions to the General Partner under this Agreement and to the Developer under 
the Development Agreement, payment of the broker’s fee to S.L. Nusbaum Realty Co., 
payments of fees and distributions to the Management Agent under the Management 
Agreement, and payments to the Ground Lessor under the Ground Lease, and payment of fees 
under the Supervisory Asset Management Agreement and the Incentive Management 
Agreement.  

Section 6.10 Covenants Relating to the Apartment Complex and the Partnership. 
The General Partner shall have the following duties and obligations with respect to the 
Apartment Complex and the Partnership, and covenants that: 

(a) The General Partner shall cause the completion of the construction of the 
Apartment Complex on or before the date required for completion of construction in the Loan 
Documents (or such later date as may approved by the Project Lenders, including, a later date 
as a result of an extension granted by the Project Lender due to Force Majeure), substantially 
in accordance with the Plans approved by the Project Lenders and the Investor Limited Partner 
and submitted to the Agency in connection with the tax credit application, and substantially in 
accordance with all requirements necessary to obtain the required certificates of occupancy for 
dwelling units, or cause the same to be completed, in a good and workmanlike manner, free and 
clear of all mechanics', materialmen's or similar liens (except those liens Consented to by the 
Limited Partner that have been bonded off according to construction mechanic’s lien laws of 
the State), and shall equip the Apartment Complex or cause the same to be equipped with all 
necessary and appropriate fixtures, equipment and articles of personal property, including 
refrigerators and ranges, and shall cause all necessary certificates of occupancy for all apartment 
units in the Apartment Complex to be obtained, all in accordance with the Project Documents. 
The General Partners shall cause the Partnership to satisfy on a timely basis all conditions and 
requirements, including requirements of the Project Lenders, for Permanent Loan Closing. The 
General Partner shall cause (i) all common areas of the Apartment Complex to conform to HUD 
regulations interpreting the accessibility requirements of Section 504 of the Rehabilitation Act 
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and (ii) the Apartment Complex to contain all of the amenities, building materials and energy 
efficient features described in Exhibit B to the Extended Use Agreement unless waived in 
writing by the Agency. 

(b) The General Partner shall pay all Excess Development Costs and the 
Partnership shall have no obligation to pay any Excess Development Costs. Any amounts paid 
by the General Partner pursuant to this clause up to $250,000 shall be in the form of a loan to 
the Partnership (the “Excess Development Cost Loan(s)”). Any Excess Development Cost 
Loan shall be on the following terms: (i) it shall be unsecured; (ii) it shall not bear interest; (iii) 
it shall be repayable solely from the proceeds of Net Proceeds at the time and in the amounts 
set forth in Section 4.2(b)(vi) of this Agreement; and (iv) Excess Development Cost Loans shall 
be fully subordinated to payment of all Project Loans, the Asset Management Fee and 
indebtedness of the Partnership to all Persons other than the Partners or their respective 
Affiliates (excluding the Bridge Loan).  Any amounts paid by the General Partner in excess of 
$250,000 pursuant to this clause shall constitute a non-reimbursable funding by it of Excess 
Development Costs and shall not give rise to any right as a loan or Capital Contribution or result 
in any increase in the Capital Account of the General Partner. Notwithstanding the foregoing, 
in the event of an Excess Development Cost, the General Partner shall be permitted to a defer 
an additional portion of Developer Fee in lieu of funding Excess Development Costs. 

(c) The Apartment Complex will be developed and operated in a manner 
which satisfies and shall continue to satisfy all restrictions, including tenant income and rent 
restrictions, applicable to projects generating Credits. All requirements shall be met which are 
necessary to obtain or achieve (i) compliance with (a) the Average Income Set-Aside Test; (b) 
the Rent Restriction Test, (c) all other restrictions set forth in the Extended Use Agreement, 
and any other requirements necessary for the Apartment Complex to initially qualify, and to 
continue to qualify, for Credits as to one hundred percent (100%) of the Low-Income Units 
and (ii) issuance of all necessary certificates of occupancy, including all governmental 
approvals required to permit occupancy of all of the apartment units in the Apartment Complex. 
Furthermore, no portion of the financing or operation of the Apartment Complex will be funded 
with grants or federal subsidies (as defined in Code Section 42(i)(2)). Additionally, (a) the 
Partnership shall give preference to individuals and families with children, (b) the Partnership 
shall provide preference to applicants whose names are on the waiting list maintained by the 
public housing authority or section 8 waiting list maintained by the local or nearest section 8 
administrator serving the jurisdiction in which the Apartment Complex is located, (c) with 
respect to at least ten percent (10%) of the units in the Apartment Complex, (i) the Partnership 
shall provide a leasing preference to individuals (i) in a target population identified in a 
memorandum of understating between VH and one or more participating agencies of the State, 
(ii) having a voucher or other binding commitment for rental assistance from the State, and (iii) 
referred to the Apartment Complex by a referring agent approved by VH.   

(d) While conducting the business of the Partnership, it shall not act in any 
manner which it knows or should have known after due inquiry would (i) cause the termination 
of the Partnership for federal income tax purposes without the Consent of the Limited Partner, 
(ii) cause the Partnership to be treated for federal income tax purposes as an association taxable 
as a corporation, (iii) cause the Partnership to fail to qualify as a limited partnership under the 
Uniform Act or (iv) cause a Limited Partner to be liable for Partnership obligations in excess of 
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its unpaid Capital Contributions plus any distributions required to be returned pursuant to the 
Uniform Act and any amounts under Sections 4.3, 6.2(h), 6.2(i), 6.2(k) and 6.2(m), provided 
that the General Partner shall not be in breach of this Section 6.10(d)(iv) if such liability is 
caused by an action or inaction of any Limited Partner. The Partnership will not (A) own or 
acquire any asset or property other than the Apartment Complex and incidental personal 
property necessary for the ownership or operation of the Apartment Complex or (B) engage in 
any business other than that related to acquiring, owning, constructing and operating the 
Apartment Complex. 

(e) No member of the General Partner shall sell, transfer, assign or otherwise 
dispose of all or any part of its membership interest in the General Partner without prior written 
Consent from the Investor Limited Partner, which Consent shall not be unreasonably withheld. 
The General Partner agrees to indemnify the Investor Limited Partner for any reduction in tax 
benefits as a result of a violation of the foregoing sentence. Notwithstanding the foregoing, the 
Investor Limited Partner hereby consents to (i) any transfers by members of the General Partner 
for estate planning purposes to partnerships, trusts or companies for their own benefit or for the 
benefit of their spouses and lineal descendants so long as after that transfer the General Partner 
is under the control of one or more of Richard T. Counselman, Miles B. Leon, Thomas G. 
Johnson, III, and Nusbaum Associates, L.P. (collectively, the “Controlling Guarantors”); (ii) 
transfer(s) of up to fifty percent (50%) of the ownership interest in General Partner so long as 
after such transfers the General Partner is under the control of one or more of the Controlling 
Guarantors and For Kids Investments, LLC (or such other “qualified non-profit” (as described 
in Section 42(h)((5)(C) of the Code) which has been approved by the Agency and to which the 
ROFR has been assigned) continues to own 10% of the interest in the General Partner; (iii) upon 
the death of a natural person, a transfer of ownership interest in the General Partner which 
occurs by devise, descent, or by operation of law to one or more family members of the decedent 
or a trust for the benefit of one or more family members of the decedent so long as after that 
transfer the General Partner is under the control of one or more of the Controlling Guarantors; 
and (iv) a transfer by Nusbaum Associates, L.P. of its ownership interest or a portion thereof in 
the General Partner to an entity that is an "Estate Holding Company" in accordance with Section 
15.G of the Operating Agreement of the General Partner dated as of July 31, 2019, as amended 
by a First Amendment thereto dated as of September 29, 2021, so long as after such transfers 
the General Partner is under the control of one or more of the Controlling Guarantors or, a 
financially responsible party acceptable to the Investor Limited Partner agrees to join in the 
Guaranty; provided, however, that with respect the transfers specified in the foregoing clauses 
(i), (ii), (iii) and (iv)), (a) such transferring member shall obtain the consent of any Partnership 
lender (if required by the terms of such lender’s loan documents), and the Agency (if required 
by the Agency), (b) such transferring member shall provide copies of all transfer agreements to 
Investor Limited Partner, and (c) the General Partner agrees to indemnify the Investor Limited 
Partner for any reduction in tax benefits as a result of such transfer. 

(f) The General Partner shall engage in no business activity other than 
serving as general partner of the Partnership. It shall exercise good faith in all activities relating 
to the conduct of the business of the Partnership, including the Partnership's acquisition of a 
leasehold estate in the Land and the development, operation and maintenance of the Apartment 
Complex, and shall take no action in its capacity as General Partner with respect to the business 
and property of the Partnership which is not reasonably related to the achievement of the 
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purpose of the Partnership. 

(g) It is exclusively responsible for negotiating and performing all services 
incident to (i) the Partnership’s acquisition of a fee interest in the Land underlying the 
Apartment Complex, (ii) the arranging of appropriate zoning, subdivision and equity and 
permanent financing with respect to the Apartment Complex (including, but not limited to, 
reviewing the State's qualified allocation plan, applying for Credits and obtaining such 
marketing and feasibility studies and appraisals as it deems reasonably necessary) and (iii) the 
organization and formation of the Partnership. In addition, it is responsible for the management 
and operation of the Partnership, including the oversight of the rent-up and operational stages 
of the Apartment Complex, and it shall promptly take all action that may be necessary or 
appropriate for the proper development, maintenance and operation of the Apartment Complex 
in accordance with the provisions of this Agreement and the Project Documents. In this regard, 
among other things, it shall have the obligations to keep the Apartment Complex in good 
working order and condition, reasonable wear and tear excepted, to not commit waste with 
respect to the Apartment Complex and to promptly repair or replace any damage to the 
Apartment Complex, casualty excepted. In addition, no lease of any portion of the Apartment 
Complex will be entered into if such lease would cause any portion of the Apartment Complex 
to be treated as tax-exempt use property under the Code. 

(h) Unless otherwise directed by the Investor Limited Partner, with respect 
to all depreciable assets for which cost recovery deductions are permitted, the Partnership shall 
elect to use, so far as permitted by the provisions of the Code, accelerated cost recovery 
methods. Without limiting the foregoing, in accordance with Section 168 of the Code, the 
General Partner shall cause the Partnership to be an “electing real property trade or business” 
(as defined in Section 163(j)(7)(B) of the Code) and, as such, the Buildings shall be depreciated 
over 30-years using the alternative depreciation method and the personal property and site 
improvements owned by the Partnership shall be depreciated over 5 years and 15 years, 
respectively, using the applicable depreciation methods defined in Section 168 of the Code. 
Without the Consent of the Investor Limited Partner, which Consent shall not be unreasonably 
withheld, conditioned or delayed, the General Partner shall not allow the Partnership to file a 
Partnership Tax Return reflecting an allocation of cost to a class of property other than 
residential rental property that varies by more than 10% from the cost set forth in the 
Projections. The General Partner shall elect bonus depreciation of any type available to the 
Partnership under Section 168(k) of the Code, unless otherwise directed by the Investor Limited 
Partner. 

(i) The Apartment Complex and all of (i) the fixtures, maintenance supplies, 
tools, equipment and the like now and to be owned by the Partnership or to be appurtenant to, 
or to be used in the operation of, the Apartment Complex, as well as (ii) the rents, revenues and 
profits earned from the operation of the Apartment Complex, will be free and clear of all 
security interests and encumbrances except for the Mortgages and any additional security 
agreements (including financing statements) executed in connection with any Mortgage Loan. 

(j) The Partnership will make on a timely basis all tax return and other 
filings necessary to qualify for the Credits. In addition, it will execute on behalf of the 
Partnership all documents necessary to elect, pursuant to Sections 732, 734, 743 and 754 of the 
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Code, to adjust the basis of the Partnership's property upon the request of the Investor Limited 
Partner. In connection with its preparation of all tax returns and forms (including IRS Form 
8609 for each Building) from the date hereof, the Partnership shall receive (and provide to the 
Investor Limited Partner) from the Accountants (i) the Cost Certification, in substantially the 
same form and substance as the draft cost certification approved by the Investor Limited Partner 
in accordance with the requirements of the Fourth Installment, to be used by the Partnership in 
applying to Agency for the issuance of IRS Form 8609 with respect to each Building, and (ii) a 
written agreed upon procedure report addressing, based upon a review of the applicable tenant 
certifications and documents with respect to all units performed by such entity, the Qualified 
Basis (as such term is defined in Section 42(c)(1) of the Code) of the Building. The General 
Partner covenants that it will provide or cause to be provided to such entity (with a 
contemporaneous copy to the Investor Limited Partner, if requested) all information requested 
by such entity to determine the Qualified Basis of the Building, including but not limited to, a 
copy of all tenant files, leases, certifications and income verification documentation. The 
General Partner shall provide the IRS Form 8609 for each Building to the Investor Limited 
Partner at least fourteen (14) days (but in all events within ten (10) days of receipt thereof by 
the General Partner) prior to the date such Forms are required to be filed with the Service and 
the Consent of the Investor Limited Partner shall be received before any election is made to 
defer commencement of the Credit Period pursuant to Code Section 42(f)(1). 

(k) The General Partner will cause the Partnership to hire the Accountants 
and provide them with such information in its possession and sign such documents as are 
necessary for the Partnership to make timely, accurate and complete submissions of federal and 
state income tax returns (and in all events such returns shall be filed with respect to the year of 
the Investor Limited Partner's admission to the Partnership and each year thereafter). The parties 
hereto covenant and agree that the Accountants identified in Section 2.1 shall be the accountants 
for the Partnership for the purposes of preparing such returns, the audit of the Partnership and 
the matters set forth in Section 6.10(h) from the date hereof and through at least the first three 
tax years commencing with the year in which the first Building in the Apartment Complex is 
placed in service by the Partnership. Thereafter, the General Partner may change Accountants 
with the Consent of the Investor Limited Partner, not to be unreasonably withheld. The General 
Partner and the Partnership hereby agree, authorize and direct the Accountants to provide 
contemporaneous copies to the Investor Limited Partner of all tax returns, audits and any other 
information described in this Article VI or Section 12.6 that the Accountants deliver to the 
General Partner or to the Partnership. The General Partner agrees and acknowledges that all 
Partnership Tax Returns shall be provided to the Investor Limited Partner for its review and 
approval at least twelve (12) Business Days prior to the date such tax returns are required to be 
filed (and the approval of the Investor Limited Partner to such returns shall be deemed received 
if no objection is received by the General Partner at least five (5) days prior to the due date for 
filing; provided, however, that approval of tax returns by the Investor Limited Partner shall not 
be treated or construed as a waiver of any of its rights or remedies under any provisions of this 
Agreement). 

(l) The General Partner will take all actions necessary to keep in full force 
and effect the Project Documents (except to the extent fully performed in accordance with their 
respective terms or if they have not yet been executed), and it will not intentionally take any 
action or intentionally fail to take an action which would result in a default by the Partnership 



 

63 

that would cause (a) acceleration of payments owed under any Partnership loan or (b) a material 
default under the Project Documents. The General Partner shall provide to the Investor Limited 
Partner fully executed copies of the Ground Lease, a Memorandum of the Ground Lease, the 
Project Loan Documents, and any other construction and permanent loan documents with 
respect to a loan to the Partnership permitted under this Agreement (including, without 
limitation, the applicable construction or permanent loan note, loan agreement, mortgage, deed 
of trust and all other security agreements, assignments, financing statements, guarantees, 
agreements, certificates and instruments executed in connection with such loan) within thirty 
(30) days after the applicable loan closing. 

(m) The General Partner shall furnish to the Limited Partner within five (5) 
Business Days of receipt thereof, a copy of any notice of default or other material notice under 
any of the Project Documents (including any Mortgage Loan Documents) given to the 
Partnership or to the General Partner by the Project Lenders. It shall also furnish to the Limited 
Partner within five (5) Business Days after execution a copy of all amendments or changes to 
the articles, bylaws, certificate, partnership agreement, operating agreement or other 
organizational documents of the General Partner, Partnership or any Guarantor (without 
implying the consent of Limited Partner to any such amendment or change to any such 
organizational document). In addition, it shall promptly respond to any reasonable requests or 
inquiries made in writing by the Investor Limited Partner regarding matters affecting the 
Apartment Complex or the Partnership. 

(n) The General Partner will use all reasonable efforts to cause the 
Apartment Complex to be kept in compliance with all applicable zoning regulations, 
ordinances, and subdivision laws, rules, and regulations. 

(o) The General Partner shall use all reasonable efforts to maintain the 
Apartment Complex and the Land upon which it is located so that there is no discharge, release, 
spillage, uncontrolled loss or seepage of any oil, petroleum or chemical liquids or solids, liquid 
or gaseous products or any hazardous wastes or hazardous substances (as such terms are used 
in the Comprehensive Environmental Response, Compensation and Liability Act of 1980) 
which causes a genuine risk to the health or safety of the residents or employees of the 
Apartment Complex. The General Partner shall use all reasonable efforts to maintain the 
Apartment Complex and the land upon which it is located so as not to violate any Environmental 
Laws. In the event that the Investor Limited Partner becomes personally liable for Partnership 
violations with respect to the Apartment Complex under any federal, state or local hazardous 
substance law, the General Partner shall indemnify and hold harmless the Investor Limited 
Partner (except to the extent attributable to direct actions of the Investor Limited Partner) for 
any and all costs, expenses (including reasonable attorneys' fees), damages, or liabilities to the 
extent that the Investor Limited Partner is required personally to discharge such costs, expenses, 
damages, or liabilities in whole or in part from any source other than Partnership resources. The 
foregoing indemnification shall be a recourse obligation of the General Partner, and shall 
survive the dissolution of the Partnership with respect to violations which occurred prior to the 
death, retirement, incompetency, insolvency, bankruptcy, or withdrawal of the General Partner 
against whom the indemnification provided in this paragraph is sought to be enforced. In 
addition, the General Partner shall provide the Investor Limited Partner with prompt written 
notice (i) upon any General Partner or Affiliate thereof obtaining knowledge of any potential or 
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known release, or threat of release, of any hazardous material at or from the Apartment Complex 
or any other property owned, occupied or operated by any General Partner, any Affiliate of a 
General Partner or any Person for whose conduct any General Partner or Affiliate of a General 
Partner is or was responsible and whose liability may result in a Lien on the Apartment 
Complex, (ii) upon any General Partner or Affiliate thereof receiving any notice to such effect 
from any federal, state, or other governmental authority, or (iii) upon any General Partner or 
Affiliate thereof obtaining knowledge of any incurrence of any expense or loss by any such 
governmental authority in connection with the assessment, containment, or removal of any 
hazardous material for which expense or loss a Lien may be imposed on the Apartment 
Complex. The General Partner shall have the right to cause the Partnership to obtain an 
insurance policy, at the Partnership’s expense, insuring against environmental damage to the 
Apartment Complex arising from the acts of unrelated third parties. 

(p) The General Partner shall provide the Limited Partner with prompt 
written notice (and with copies of appropriate correspondence) within five (5) days in the event 
that the Partnership receives any writing from the Service or the Agency that the Apartment 
Complex or any portion thereof is not in compliance with the requirements of Section 42 of the 
Code or is subject to a Credit recapture event or any other event that could result in an 
adjustment to the Credits or losses allocable to the Investor Limited Partner. In addition, it shall 
promptly provide to the Investor Limited Partner a copy of the annual certification required to 
be submitted by the Partnership to the Agency pursuant to Regulations §1.42-5, including a 
copy of all required reports with respect to building code violations and the certification with 
respect to compliance with the Fair Housing Act. 

(q) If less than one hundred percent (100%) of the residential rental units in 
the Apartment Complex, at any time during the Compliance Period, fail to constitute Low-
Income Units, or if the Apartment Complex is not in compliance with the requirements 
contained in Section 42 of the Code at any time during the Compliance Period, the General 
Partner agrees to notify the Investor Limited Partner within five (5) days of its knowledge of 
such event or occurrence, if such event or occurrence is other than de minimis, and the General 
Partner shall promptly commence and diligently prosecute to completion all actions reasonably 
necessary to bring the dwelling units or the Apartment Complex, as the case may be, into 
compliance with the requirements of Section 42 of the Code, such that the Apartment Complex 
will qualify and continue to qualify for Credits during the Compliance Period as projected. Any 
breach of such representations may be cured or satisfied to the extent that the General Partner 
timely makes a Credit Adjuster Distribution or Credit Adjustment Payment required to be made 
under Section 3.5 with respect to such breach. 

(r) The General Partner shall establish and maintain reasonable reserves to 
provide for working capital needs, improvements, replacements and any other contingencies of 
the Partnership. At a minimum, the General Partner shall cause the Partnership to establish and 
maintain a replacement reserve controlled by a Project Lender (“Replacement Reserve”) equal 
to the greater of (i) the amount required by the Project Lender or (ii) $300 per apartment unit in 
the Apartment Complex, commencing with Permanent Loan Closing. Funds in the Replacement 
Reserve shall not be used for any purpose other than capital improvements as determined by 
the Project Lender. The General Partner may, with the Consent of the Investor Limited Partner, 
increase or decrease the payments required by this subsection. 
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(s) The General Partner shall cause the Partnership to maintain in full force 
and effect with reputable licensed insurers (each insurer must have a Standard & Poor's rating 
of "A" or better or a rating from A. M. Best Co. of A-V or better), such insurance policies, 
including fire and extended coverage insurance, as may be required by the Project Lender; 
provided that in all events, the Partnership shall obtain and maintain in favor of the Partnership, 
the Investor Limited Partner (as a “Loss Payee” with respect to (iii) below and as an 
“Additional Insured” with respect to items (i) and (ii) below) and the Project Lender as named 
insureds as their interests appear: (i) fire and extended coverage insurance in an amount equal 
to at least the full replacement cost of the Apartment Complex, and with not more than $25,000 
deductible from the loss payable for any casualty; furthermore, in the event of a casualty or of 
any damage to or destruction of the Apartment Complex, the General Partner covenants that the 
Partnership shall use all available proceeds to rebuild, repair and restore the Apartment Complex 
(as soon as reasonably practicable) free and clear from any and all liens and claims; (ii) single 
limit commercial general liability insurance (including coverage for elevators, if any, in the 
Apartment Complex) on an "occurrence basis" against claims for personal injury in an amount 
of at least $1,000,000 coverage for any single occurrence and $2,000,000 aggregate coverage 
for, any single year; (iii) business interruption insurance and/or rental loss insurance 
commencing on or before the date of Construction Completion and adjusted annually thereafter 
in an amount equal to the greater of (a) the maximum amount of rental income that could be 
generated over 12 months assuming each unit in the Apartment Complex was rented at the then 
maximum permitted rent under Code Section 42 or (b) rental income for the prior 12 months or 
(c) the amount of such insurance required by a Project Lender; and (iv) workers' compensation 
insurance in an amount not less than the statutory minimum. Flood insurance will also be 
required if the Apartment Complex is located in a Special Flood Hazard Area (Zones A or V) as 
designated by the Federal Emergency Management Agency (“FEMA”) in an amount equal to 
the lesser of (a) the minimum amount required under the terms of coverage to compensate for 
any damage or loss on a replacement basis (or the unpaid balance of the Partnership's 
outstanding mortgage indebtedness plus the total amount of the Investor Limited Partner's 
Capital Contribution obligation if replacement cost coverage is not available for the type of 
building insured); or (b) the maximum insurance available under the appropriate National Flood 
Insurance Administration program. Title to the Apartment Complex shall be insured at all times 
by a reputable title insurance company in an amount equal to at least the sum of the then 
outstanding debt secured by the Apartment Complex plus the amount of the Investor Limited 
Partner's Capital Contribution commitment reflected on Exhibit H attached hereto. All required 
insurance will be and shall be in effect and will be kept in full force and effect during the 
Partnership's ownership of the Apartment Complex and each policy will include a provision 
requiring the insurance company to notify the Investor Limited Partner in writing thirty (30) 
days (ten (10) days for cancellation due to nonpayment of premium) prior to the cancellation of 
any such policy. The General Partner shall deliver to the Investor Limited Partner evidence that 
all insurance required hereunder has been obtained, continued or replaced with a policy meeting 
the conditions of this Agreement on or before fifteen (15) days prior to any expiration or 
cancellation of a policy. In addition, and notwithstanding anything to the contrary contained 
herein, the General Partner agrees that it shall obtain any additional insurance coverages 
reasonably requested by the Investor Limited Partner with respect to the Partnership and/or the 
Apartment Complex that are in addition to or increase the amount of insurance coverage 
required under this Section 6.10(s), provided such coverages are customarily required by 
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investors or lenders for similar properties located in Chesterfield County, Virginia, provided 
that the Investor Limited Partner will pay any additional premiums resulting therefrom unless 
such additional coverages are also required by the Project Lender.  

(t) The General Partner shall cause the Partnership to display such financing 
signs at the Apartment Complex as reasonably requested by and paid for by the Investor Limited 
Partner during the construction of the Apartment Complex. In addition, except as otherwise 
required by applicable governmental agencies or regulations, the General Partner shall not 
discuss or otherwise disclose any of the terms or conditions of the Investor Limited Partner's 
investment in the Partnership without the Consent of the Investor Limited Partner; provided, 
however, that any of the Partners (and each employee, representative, or other agent of any of 
the Partners) may, without limitation of any kind, disclose to any and all Persons the tax 
treatment and tax structure of the Investor Limited Partner's investment in the Partnership and 
all materials of any kind (including, opinions or other tax analyses) that are provided to any of 
the Partners relating to such tax treatment and tax structure. In addition, the Partnership and its 
Partners shall be permitted to disclose to any and all Persons, without limitation of any kind, 
the “tax treatment and structure” (as defined in Regulation Section 1.6011-4(c)) of the 
transaction contemplated by this Agreement and all materials of any kind (including opinions 
or other tax analyses) relating to such tax treatment and structure. The General Partner will 
notify the Partners of any “reportable transaction” under Regulation Section 1.6011-4 in which 
the Partnership or General Partner shall engage. The General Partner hereby notifies the other 
Partners that the transactions provided for in this Agreement may constitute a “reportable 
transaction.”  

(u) The General Partner shall provide to the Investor Limited Partner at least 
30 days’ advance written notice of any ribbon cutting, groundbreaking, project opening or 
similar ceremony relating to the Apartment Complex and the Investor Limited Partner shall be 
entitled to attend any such ceremony and be publicly recognized. 

(v) The General Partner acknowledges that the Investor Limited Partner is 
required, pursuant to Federal law and the applicable sections of the “Patriot Act,” to obtain, 
verify, and record certain financial and personal information in the fight to stop the funding of 
terrorism and money laundering activities in the United States. With respect to the Investor 
Limited Partner's compliance with such laws, the General Partner agrees that it shall assist, 
cooperate and, to the extent reasonably requested to do so, supply such information to the 
Investor Limited Partner. 

(w) The General Partner shall maintain the General Partner's existence as a 
limited liability company and the Partnership's existence as a limited partnership in accordance 
with the requirements of the State and shall annually provide to the Investor Limited Partner a 
current certificate of existence for each entity at the same time it submits the Partnership Tax 
Returns pursuant to Section 6.10(j). 

(x) If HUD 2530's are required or will be required with respect to any current 
or future financing, from and after the date that HUD issues a public notice requiring electronic 
submission of such filings, the General Partner shall cause the Partnership and each of its 
principals and/or Affiliates to promptly complete their respective registrations and baseline 
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submissions. 

(y) Reserved. 

(z) The Apartment Complex will not contain any commercial space.  

(aa) Reserved. 

(bb) The Partnership shall comply in all respects with the provisions of the 
Ground Lease, the Declaration, and the Joint Development Agreement (each a “Governing 
Real Estate Document” and collectively the “Governing Real Estate Documents”), and the 
Partnership shall not default thereunder. Upon any breach of this covenant by the Partnership, 
and the failure by the Partnership to cure said default or breach on or before the earlier of (i) 
sixty (60) days after Investor Limited Partner’s delivery of notice to the General Partner thereof 
or (ii) the date such default or breach is required to be cured under the applicable Governing 
Real Estate Document after giving effect to any applicable cure or grace period set forth in the 
applicable Governing Real Estate Document, Investor Limited Partner  shall have the right to 
effect such cure of any default or alleged default under the applicable Governing Real Estate 
Document in the place of the Partnership, and charge back any costs and expenses thereof 
against the Partnership. The Partnership shall reimburse the Investor Limited Partner for such 
costs and expenses upon written demand. Further, the Partnership shall not materially amend, 
modify or terminate, nor permit any material amendment, modification or termination of the 
Governing Real Estate Documents without in each case obtaining the prior written Consent of 
the Investor Limited Partner. The Partnership shall take such actions as may be reasonable to 
maintain the insurance required to be maintained under the Governing Real Estate Documents 
and any requests for consents, actions, or forbearances on the part of the Partnership to be given 
or withheld under the Governing Real Estate Documents, shall immediately, upon receipt by 
the Partnership, be forwarded to the Investor Limited Partner by the Partnership. 

(cc) Based on the Project appraisal and based on the level of permanent debt 
financing for the Project, to the best of General Partner’s knowledge, the fair market value of 
the Project, taking into account value attributable to the Credits as well as use restrictions 
imposed on the Project under the Project Documents, will be greater than the aggregate 
principal amount of the Developer Loan and VH Loan, together with all accrued interest 
thereon, as of the date such Developer Loan and VH Loan have been or will be made. The VH 
Loan has a fixed maturity date which is prior to the end of the anticipated economic life of the 
Project. Based on the Projections, the Partnership will be able to repay the Project Loans 
existing as of the Admission Date as they mature.  

(dd) The Partnership will include in Eligible Basis only those Developer Fees 
which are earned for services properly allocable to the depreciable basis of the residential 
portion of the Buildings and only with respect to services rendered during the period attributable 
to the construction of the Project, and no later than the date the Project is placed in service.  

(ee) If the Partnership received points under the Agency's Low-Income 
Housing Tax Credit ranking system pursuant to the Application, the General Partner shall cause 
the Partnership to develop the Apartment Complex and manage the Partnership in a manner 
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which is consistent with the award of the number of points assigned to the Application by the 
Agency, unless otherwise Consented to by the Agency and the Investor Limited Partner.  

(ff) Ten percent of the Apartment Complex is or will be treated as “tax 
exempt use property” as defined in Section 168(h) of the Code.  In the event the General Partner 
or any member or shareholder of the General Partner other than the GP Tax-Exempt Member is 
or is controlled by a tax-exempt entity, such entity will make the election permitted under 
Section 168(h)(6)(F) of the Code. The General Partner shall not allow the Partnership to enter 
into any lease with a tax-exempt entity without the prior written approval of the Investor Limited 
Partner. 

(gg) The Project shall be managed at all times in compliance with the Average 
Income Set-Aside Test and, in furtherance thereof, the rental of all Low-Income Units shall 
comply with the tenant income limitations and other restrictions under the Rent Restriction Test 
and all applicable operational compliance related requirements of the Project Documents, 
including without limitation, the Extended Use Agreement. For the applicable periods in the 
Project Documents, the General Partner shall cause the Project to be operated such that the 
Low-Income Units are set aside and leased as follows: not less than twelve (12) units will be 
rented to tenants with incomes of 30% or less of the area median income, as adjusted for family 
size (the “30% Units”); not less than forty-four (44) units will be rented to tenants with 
incomes of 50% or less of the area median income, as adjusted for family size (the “50% 
Units”); not more than thirty-eight (38) units will be rented to tenants with incomes of 70% or 
less of the area median income, as adjusted for family size (the “70% Units”); and not more 
than eighteen (18) units will be rented to tenants with incomes of 80% or less of the area median 
income, as adjusted for family size (the “80% Units”), unless a change to the foregoing 
allocation is permitted under the Extended Use Agreement and pursuant to the remaining 
provisions of this Section.  Without limiting the foregoing, at the time of the Permanent Loan 
Closing (but no later than the end of the first year of the Credit Period), the Investor Limited 
Partner shall have the right to review the imputed incomes of each unit. In no event shall the 
General Partner be permitted to select imputed incomes for the Low-Income Units or otherwise 
lease the Project in a manner such that (i) the average of the designated imputed income of all 
units exceeds 59.5% of the area median income, as adjusted for family size, (ii) the 30% Units 
are not less than 10.71% of all units, and (iii) the 50% Units are not less than 39.29% of the 
total number of units.  If a unit is no longer a qualified low income unit causing the average of 
the designated imputed income limits to exceed 59.5% of area median income, then the General 
Partner shall be required to take mitigating action within 60 days to “remove” one or more 70% 
Units or 80% Units to allow the average of the designated imputed income limits to be at or 
below 59.5% for the Project, unless the Service has issued guidance stating that such mitigation 
is no longer required.   

Section 6.11 Construction of the Apartment Complex. Prior to Construction 
Completion, the General Partner shall have the following duties and obligations with respect to 
the Apartment Complex: 

(a) The General Partner shall provide, at the Partnership's expense, all 
manner of materials, labor, implements and cartage of every description for the proper and 
complete construction of the Apartment Complex. In addition, the Partnership shall take all 
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necessary steps to assure that construction of the Apartment Complex improvements shall begin 
within fifteen (15) days following the date of receipt of a notice to proceed, and, in any event, 
within thirty (30) days of the date of this Agreement, subject to Force Majeure (provided that 
General Partner shall notify Investor Limited Partner of any such Force Majeure event), shall 
proceed continuously and diligently, and shall be completed in a timely manner in accordance 
with the Plans and the applicable construction documents. In addition, the General Partner shall 
provide the Investor Limited Partner with the development schedule for the Apartment 
Complex, and any amendments thereto, prior to the commencement of construction of the 
Apartment Complex.  

(b) The General Partner agrees that it will correct any work performed and 
replace any materials that do not materially comply with the Plans. In the event of any dispute 
between the Partnership and Project Lender or Investor Limited Partner with respect to the 
interpretation and meaning of the Plans, the same shall be determined by an independent 
architect (or other qualified professional) selected by Project Lender and Investor Limited 
Partner. 

(c) All labor and materials contracted for and in connection with 
construction of the Apartment Complex shall be used and employed solely on the Apartment 
Complex and in said construction, and only in accordance with the Plans. The moneys disbursed 
to or for the account of the Partnership under this Agreement shall constitute a trust fund in the 
hands of the Partnership or other payee and shall be used solely by such payee for the payment 
of the Cost of Improvements and for no other purpose unless another use is specifically provided 
for in this Agreement or Consented to by Investor Limited Partner and Project Lender.  

(d) The Partnership promptly shall pay and discharge or cause to be paid and 
discharged, as and when due, any and all income taxes (federal or otherwise) lawfully assessed 
and imposed upon the Partnership, and any and all lawful taxes, rates, levies and assessments 
whatsoever upon the Partnership's properties and every part thereof, or upon the income or 
profits therefrom and all claims for labor, materials or supplies which, if unpaid, might be or 
become a Lien or charge upon any of the Partnership's property; provided, however, that nothing 
herein contained shall be construed as requiring the General Partner to pay such amounts due 
(other than for its own tax obligations or as otherwise provided herein) and nor shall this be 
construed as prohibiting the Partnership from diligently contesting in good faith by appropriate 
proceedings the validity of any such taxes, rates, levies or assessments, provided the Partnership 
has established adequate reserves therefor in conformity with generally accepted accounting 
principles consistently applied on the books of the Partnership. 

(e) The General Partner shall cause the construction and equipping of the 
Apartment Complex (including, without limitation, all tenant improvement work) to be 
performed in a timely and good and workmanlike manner in accordance with the construction 
schedule approved by Investor Limited Partner prior to the Admission Date (the “Construction 
Schedule”), and to be prosecuted with diligence and continuity and, in all respects, in 
accordance with the approved Plans and otherwise in accordance with this Agreement, the 
Project Documents (as applicable) and in compliance with all Laws. Notwithstanding the 
foregoing, if a Force Majeure Event occurs, for so long as the General Partner continues to 
diligently pursue the construction and equipment of the Apartment Complex in accordance with 
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the Approved Plans, the Construction Schedule will be deemed to be extended by the period of 
such event; provided, however, that in all events Construction Completion shall occur on or 
before the date required for completion of construction in the Project Loan Documents (or such 
later date as may approved  by the Project Lender, including, an a later date as a result of an 
extension granted by Project Lender due to Force Majeure). The General Partner will notify the 
Investor Limited Partner of such events and extensions.  

(f) The General Partner agrees to use all commercially reasonable means to 
cause Project Lender to apply all insurance proceeds resulting from casualty or damage of the 
Apartment Complex (“Casualty”) and all payments or awards resulting from a taking, for any 
public or quasi-public purpose, by any lawful power or authority by exercise of the power of 
condemnation or eminent domain (“Taking”), promptly toward the restoration, replacement or 
rebuilding of the Apartment Complex, or any part thereof, as nearly as possible to its value, 
condition and operational character immediately prior to any such damage, destruction or taking 
(“Restoration”), free and clear from any and all liens and claims.  

(g) The General Partner shall not consent to the sale, assignment or transfer 
of any loan of Project Lender, or any portion thereof, without first obtaining the Consent of the 
Investor Limited Partner. 

(h) The General Partner shall at all times following the pouring of the footers 
for the first Building in the construction of the Apartment Complex maintain “builder's all- risk” 
coverage insurance, which, upon completion of each Building, the Partnership shall convert to 
“all-risk” coverage insurance against loss or damage as may now or hereafter be covered by the 
standard “all-risk” form of insurance policy, with claims to be settled on a replacement cost 
basis. In addition, the General Partner shall promptly deliver to the Investor Limited Partner 
original certificates of insurance satisfactory to the Investor Limited Partner evidencing such 
insurance, together with the amount of the annual premium therefor, the name and address of 
the insurers and the name and telephone number of the individual insurance representative. Any 
changes in such insurance or insurers must be approved by the Investor Limited Partner and 
evidenced by replacement certificates of insurance satisfactory to the Investor Limited Partner. 
The General Partner shall promptly deliver to Investor Limited Partner copies of all insurance 
policies and other insurance information, as required under the Project Documents or as 
required in this Agreement. 

(i) The Partnership shall not accept or permit materials to be stored on the 
real property upon which the Apartment Complex is being constructed if such materials are not 
intended to be used in connection with the Apartment Complex. In the event any materials 
stored at the Apartment Complex are stolen, lost or in any other manner misplaced, destroyed 
or rendered unusable prior to the making of a Capital Contribution with respect thereto, the 
Investor Limited Partner shall not be obligated to make any Capital Contribution with respect 
thereto or on account of the cost of replacement thereof. 

(j) The General Partner shall disclose to the Investor Limited Partner any 
event that would prevent payment or reduce the amount of the Capital Contribution to be paid 
when due under this Agreement and, as a condition to the payment of each Installment, the 
General Partner shall furnish evidence satisfactory to Investor Limited Partner that the 
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undisbursed proceeds of the Capital Contribution and the Project Loans and any additional sums 
deposited by the General Partner, less any deferred fees due General Partner or Contractor, will 
be sufficient to pay the Costs of Improvements of the Apartment Complex.  

(k) The General Partner shall furnish to the Investor Limited Partner such 
other approvals, opinions, certificates, documents or agreements as Investor Limited Partner 
may reasonably request, in form and substance reasonably acceptable to Investor Limited 
Partner. 

(l) The General Partner agrees to provide notice to the Investor Limited 
Partner of any change in the financial condition of the General Partner or Guarantor which could 
have a material adverse effect on the ability of the General Partner or Guarantor to satisfy their 
respective obligations under the Project Documents or this Agreement. 

(m) The General Partner agrees to provide to the Investor Limited Partner 
contemporaneous copies of all monthly construction draw requests submitted to Project Lender 
along with copies of any exhibits thereto. 

(n) The General Partner agrees that all change orders of a material amount 
that effect a change in the Plans or Budget must be approved in writing by Project Lender (as 
required under its loan documents) and Investor Limited Partner before the Partnership becomes 
committed to the same. In addition, any proposed material increase in the Budget, or any 
material changes in the various categories thereof shall be submitted to and approved by Project 
Lender and Investor Limited Partner prior to the time that Partnership shall become committed 
to making any such increases or changes. For purposes of this paragraph, a change in the Budget 
or a change order shall be deemed to be a material amount if said change or change order, 
together with all prior changes and change orders, aggregates a sum exceeding $250,000. If 
permitted by the Project Lender, the Partnership may use contingency funds to satisfy costs 
included in the Budget. Notwithstanding the foregoing, Investor Limited Partner Consent shall 
not be required for change orders which in the aggregate are less than $250,000, so long as the 
change order is not a change order (a) which diminishes the quality of the construction or 
materials used in the Apartment Complex (regardless of the dollar amount involved) from the 
approved Plans, (b) which materially extends the duration of the construction schedule, or (c) 
which materially alters the design of the Apartment Complex from the approved Plans; 
provided, however, that the Investor Limited Partner shall have sole and absolute discretion to 
approve or disapprove any change order that would result in any of the following: (i) a change 
in the number of units comprising the Apartment Complex, (ii) a change in the number of 
bedrooms in any unit comprising the Apartment Complex, (iii) a change in the number or 
location of parking spaces for the Apartment Complex, or (iv) a material deviation from the 
agreements, representations or obligations of the Partnership as described in the Partnership's 
application for Credits. 

(o) The General Partner, from its own funds not related in any way to the 
Apartment Complex, shall immediately reimburse the Partnership in the event the Partnership 
is required to pay or reimburse any issuer of any letter of credit issued for the account of or at 
the request of the Partnership, including but not limited to the Completion Assurance Letter of 
Credit (if any), and shall pay any and all fees, penalties, costs and expenses related thereto. 
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Section 6.12 Operating Deficit Loans. 

(a) For a period (“Period 1”) commencing at Construction Completion and 
Permanent Loan Closing and terminating on the earlier of (i) the date which is sixty (60) months 
following the date upon which the Partnership shall have achieved Construction Completion 
and the Permanent Loan Closing, or (b) the date on which the Apartment Complex shall have 
achieved an average Debt Service Coverage Ratio of at least 1.15 to 1.0 or better for twenty-
four (24) consecutive months, if an Operating Deficit exists, the General Partner shall, after 
depleting any available lease up and/or operating reserves, if any, fund the Operating Deficit up 
to six (6) months of operating expenses plus Must-Pay Debt Service. 

(b) Following Period 1, the Partners shall have the right, but not the 
obligation, to fund Operating Deficits through Operating Deficit Loans. The making of such 
Operating Deficit Loans by the General Partner in an aggregate amount exceeding $250,000 
shall be subject to the Consent of the Investor Limited Partner. 

(c) All Operating Deficit Loans shall be repayable from Cash Flow or Net 
Proceeds as provided in Article IV. No Person who is not a party to this Agreement (including, 
without limitation, any creditor of the Partnership) shall be entitled to rely on the General 
Partner's undertaking to make Operating Deficit Loans as set forth in this Section 6.12. 

(d) The parties hereto agree that nothing in this Section 6.12 shall reduce, 
limit or otherwise affect the obligations of the General Partner to make Credit Adjustment 
Payments as set forth in Section 3.5 of this Agreement.  

(e) The General Partner may use available reserves permitted to be used by 
the Project Lender for any Operating Deficits, including, without limitation, any such deficits 
prior to Period 1. 

Section 6.13 Obligation to Purchase Interest of Investor Limited Partner. 

(a) Notwithstanding any other provision contained herein, if (i) all of the 
Buildings have not been placed in service on or before December 31, 2023 (provided such date 
shall automatically be extended by the length of any extension of time granted by the Agency 
with respect to the placement in service deadline for the Apartment Complex due to the 
Apartment Complex being located in a presidentially declared disaster area in accordance with 
the requirements of Revenue Procedure 2007-54, Revenue Procedure 2014-49 or any 
subsequent rulings or regulations issued by the Service and/or the Agency with respect to Force 
Majeure events), or, if earlier, the date required by any Project Lender or governmental agency; 
(ii) the Partnership fails to execute and record an Extended Use Agreement by the close of the 
first year of the Credit Period, unless cured as provided in the Code or other guidance from the 
Service; (iii) the Partnership shall have failed to achieve Breakeven Operations for a three (3) 
consecutive month period by the date which is thirty-six (36) months after Construction 
Completion; (iv) the Partnership fails to meet the Minimum Set Aside Test or the Rent 
Restriction Test within 12 months of the date that the Apartment Complex is placed in service 
(as such date may be extended by the Agency due to the Apartment Complex being located in 
a presidentially declared disaster area, in accordance with the requirements of Revenue 
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Procedure 2007-54, Revenue Procedure 2014-49 or any subsequent rulings or regulations 
issued by the Service and/or the Agency with respect to Force Majeure events) or at any time 
thereafter, or any other requirement necessary for the Apartment Complex to qualify for Credits; 
(v) the Apartment Complex has not achieved initial occupancy by Qualified Tenants of at least 
ninety percent (90%) of its low-income set-aside units by December 31, 2024 (as such date 
may be extended by the Agency due to the Apartment Complex being located in a 
presidentially-declared disaster area in accordance with the requirements of Revenue Procedure 
2007-54 or Revenue Procedure 2014-49; or any subsequent rulings or regulations issued by the 
Service with respect to Force Majeure events); (vi) prior to Construction Completion, any 
substantial damage to or destruction of the Apartment Complex shall occur and the applicable 
insurance proceeds shall not be made available by the Project Lender for the restoration of the 
Apartment Complex or shall not, in the reasonable opinion of the Investor Limited Partner, be 
sufficient, when combined with additional funds provided by the General Partner, to repair and 
restore the Apartment Complex in a manner that would qualify for the aggregate projected 
Credits allocable to the Investor Limited Partner, or the Apartment Complex is not restored 
within 24 months following such casualty (provided, however, that no obligation to purchase 
the Interest of the Investor Limited Partner shall result under this Section 6.13(a)(vi) if the 
General Partner provides evidence (in form and substance satisfactory to the Investor Limited 
Partner) within forty-five (45) days of such damage or destruction that the Partnership has 
sufficient funds on terms satisfactory to the Investor Partner, notwithstanding the insufficiency 
of insurance proceeds, to attain Construction Completion to the satisfaction of the Investor 
Limited Partner); (vii) prior to Construction Completion, there shall have occurred an 
Abandonment (as hereinafter defined); (viii) prior to Permanent Loan Closing, a foreclosure 
action is commenced against the Apartment Complex and not dismissed within sixty (60) days; 
(ix) the Partnership shall fail to submit the Carryover Certification in a timely manner; or (x) 
the Partnership shall fail to receive the Carryover Allocation by December 31, 2022, then the 
General Partner shall be obligated to repurchase the Interest of the Investor Limited Partner for 
an amount specified in Section 6.13(b) below. For purposes of this Agreement, the term 
“Abandonment” means the complete abandonment of the Apartment Complex such that all 
work by all contractors, subcontractors, materialmen, suppliers and any other tradespersons 
performing any work and supplying any materials or supplies for the Apartment Complex shall 
have ceased for at least forty-five (45) days other than due to Force Majeure, in which event the 
General Partner shall notify the Investor Limited Partner of such delay, which notice shall 
include a revised construction schedule, Budget and such other information as reasonably 
requested by the Investor Limited Partner. 

 
(b) (i) If the General Partner becomes obligated to purchase the Investor 

Limited Partner's Interest as provided in Section 6.13(a), the General Partner shall immediately 
give written notice to the Investor Limited Partner of the occurrence of such event and of the 
General Partner's obligation to purchase the Investor Limited Partner's Interest. By written 
notice to the General Partner (regardless of receipt of the General Partner's notice), the Investor 
Limited Partner may elect to require the General Partner to purchase the Investor Limited, 
Partner's Interest upon the occurrence of an event specified in Section 6.13(a). The amount of 
the purchase price (the “Buyout Price”) shall equal, as of the actual date of purchase, the sum 
of (A) the aggregate amount of Capital Contributions and advances made by the Investor 
Limited Partner to the Partnership plus an amount equal to six percent (6%) per annum thereon 
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from the date of any Capital Contribution until the date of the Investor Limited Partner's receipt 
of the Buyout Price plus (B) the legal, accounting and internal costs incurred by the Investor 
Limited Partner in connection with its investment in the Partnership (subject to an aggregate 
cap of $75,000 for the various costs included in this clause (B)) plus (C) the amount of any 
governmental interest and penalties imposed (or determined by the Accountants to likely be 
imposed) on the Investor Limited Partner as a result of such purchase or its prior claiming of 
Credits with respect to the Partnership, plus (D) an amount that, on an After-Tax Basis, equals 
all Transfer Taxes or similar assessments incurred by the Investor Limited Partner in connection 
with its investment in the Partnership or the sale of its Interest pursuant to this Agreement, such 
amount representing the parties’ good faith estimate of damages incurred by the Investor 
Limited Partner, less the sum of (A) all Credits allocated to the Investor Limited Partner that 
are not subject to disallowance or recapture and (B) all cash distributions previously made to 
the Investor Limited Partner. 

 
(ii) If the Investor Limited Partner elects to have its Interest purchased, 

the General Partner shall purchase such Interest for the Buyout Price in cash within six (6) 
months after notice from the Investor Limited Partner of its election to have its Interest 
purchased. Upon receipt of the Buyout Price, the Investor Limited Partner shall then transfer its 
Partnership Interest to the General Partner or its designee free and clear of any liens; charges, 
encumbrances or interests of any third party and shall execute or cause to be executed any 
documents reasonably required to fully transfer such Partnership Interest. As of the effective 
date of such transfer, the Investor Limited Partner shall withdraw from the Partnership and shall 
have no further interest in or obligation to the Partnership. 

(iii) The Investor Limited Partner may waive in writing its right to require 
the General Partner to purchase its Interest by reason, of the application of any of the provisions 
of Section 6.13(a) at any time. After such waiver the General Partner shall have no further 
obligation to purchase the Interest of the Investor Limited Partner by reason of the application 
of the provision to which such waiver relates; provided, however, that the Investor Limited 
Partner's election not to respond to notice from the General Partner by reason of the application 
of one of the provisions of Section 6.13(a) shall not constitute a waiver with respect to any 
obligation of the General Partner to purchase the Investor Limited Partner's Interest by reason 
of the application of any other provision of Section 6.13(a). 

Section 6.14 Investor Limited Partner's Put.  At any time after the fourteenth (14th) 
anniversary of the first day of the first taxable year of the Compliance Period for the last 
Building placed in service, the Investor Limited Partner may request that the General Partner 
(or its designee) purchase the Investor Limited Partner's entire Interest in the Partnership 
(“Put”) for a price equal to the sum of the following: (i) One Thousand and No/100ths Dollars 
($1,000.00); plus (ii) the Investor Limited Partner’s costs and expenses incurred in connection 
with the transfer of its Interest (not to exceed $10,000).  

Section 6.15 Purchase Option. Notwithstanding the provisions of Section 6.14, for 
the twenty-four (24) month period immediately following the expiration of the Compliance 
Period, so long as the General Partner remains the General Partner, the General Partner will 
have (a) an option to purchase the Apartment Complex and (b) an option to purchase all of 
Investor Limited Partner's Interest, each on the terms set forth in the Purchase Option 
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Agreement dated of even date herewith made by and between the Partnership, the Investor 
Limited Partner and the General Partner (collectively, the “Option”).  

ARTICLE VII 
PAYMENTS TO GENERAL PARTNERS AND AFFILIATES AND OTHERS 

Section 7.1 Property Management Fee/Supervisory Management Fee. Subject to 
any restrictions set forth in the Project Documents, the Partnership shall pay (a) to the 
Management Agent a monthly Management Fee in the amount of 4.0% of the Effective Gross 
Income for the preceding month for its services in managing the Apartment Complex, and (b) a 
Supervisory Management Fee equal to 1.0% of Effective Gross Income for the preceding year 
for services provided pursuant to the Supervisory Asset Management Agreement; provided, 
however, that (i) such Supervisory Management Fee shall be payable solely from Cash Flow 
and/or Net Proceeds in the priority set forth in Sections 4.02(a) and 4.02(b) and shall accrue to 
the extent not paid in any year and (ii) the Management Fee and the Supervisory Management 
Fee together shall not exceed 5.0% of the Effective Gross Income.  

Section 7.2 Developer Fee. 

(a) For services rendered in connection with the Partnership's development 
and construction of the Apartment Complex, the Partnership shall pay a Developer Fee to the 
Developer in an amount equal to $1,100,000. The amount of the Developer Fee (i) is consistent 
with the Agency's qualified allocation plan and does not exceed the amount allowed by the 
Agency for such services and (ii) such fee represents compensation for the services described 
in the Development Agreement rendered and to be rendered. The Developer Fee shall be 
deemed earned in its entirety as of the date of Construction Completion (and in all events prior 
to the end of the first year of the Credit Period) and otherwise in accordance with the terms of 
the Development Agreement. Notwithstanding anything to the contrary contained in this 
Agreement or in the Development Agreement, the Developer Fee, or any rights thereto, shall 
not be assigned or transferred to any third party without the Consent of the Limited Partner. The 
Developer shall be paid such portion of its Developer Fee as possible from available debt and 
equity proceeds of the Partnership, to the extent such proceeds are not required for other 
Partnership purposes (including, without limitation, for payment of any Credit Adjusters owed 
pursuant to Section 3.5 hereunder). At the election of the General Partner, the Developer Fee 
may be used to funds costs pursuant to Section 6.10(b). The General Partner may with the 
Developer agree to defer such Developer Fee payments. The remainder of the Developer Fee 
shall constitute a loan (the “Developer Loan”) from the Developer to the Partnership, bearing 
interest at the Applicable Federal Rate, payable to the Developer from Cash Flow and/or Net 
Proceeds as described in Article IV, but in all events the Developer Loan shall be repaid by the 
date which is fourteen (14) years and six (6) months following the Construction Completion 
date and, to the extent that Cash Flow and/or Net Proceeds through such date (or, if earlier, the 
date of liquidation of the Partnership) are insufficient to repay the Developer Loan in full, the 
General Partner shall make a Capital Contribution to the Partnership in the amount necessary 
to pay the balance of the Developer Loan. The Developer Loan shall be evidenced by a recourse 
promissory note. The Developer Loan shall also become due and owing in its entirety on the 
date of an Event of Bankruptcy with respect to the Developer, the General Partner or the 
Guarantor, at which time the General Partner shall be required to make a Capital Contribution 
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to the Partnership in the amount necessary to pay the balance of the Developer Loan. Such funds 
will be promptly remitted to the Developer in satisfaction of the Developer Loan.  

(b) It is anticipated (but not required) that the Developer Fee will be paid as 
reflected in the Projections.  

Section 7.3 Incentive Management Fee. In consideration for the efficient 
management of the Partnership and the business thereof as described in the Incentive 
Management Agreement, the General Partner shall be paid a noncumulative Incentive 
Management Fee from Cash Flow in the priority set forth in Section 4.2(a), in accordance with 
the Incentive Management Agreement. The General Partner hereby represents that the Incentive 
Management Fee payable pursuant to this Section 7.3 constitutes reasonable compensation for 
its provision of the services as detailed in Section 1 of the Incentive Management Agreement. 

Section 7.4 Grant of Security Interest. 

(a) In order to secure the performance by the General Partner and the 
Developer of their obligations under this Agreement, the Development Agreement and all other 
agreements or instruments delivered concurrently herewith, the General Partner and the 
Developer hereby assign to the Investor Limited Partner all amounts otherwise payable to the 
General Partner and the Developer under this Agreement and the Development Agreement (as 
fees, distributions or otherwise), which assignment shall be deemed a grant of a security interest. 
The General Partner and the Developer hereby represent and warrant to the Investor Limited 
Partner that the security interest granted hereunder is and shall remain a first security interest in 
the collateral herein described. At the request of the Investor Limited Partner, the General 
Partner and the Developer shall execute such documents and take such other actions as may be 
necessary or appropriate in the discretion of the Investor Limited Partner to further evidence 
and perfect the security interest granted hereby. 

(b) Notwithstanding any of the foregoing, unless and until (i) there occurs a 
material event of default of an obligation of the General Partner or Developer hereunder, which 
remains uncured after expiration of the applicable cure period, or (ii) the General Partner is 
removed in accordance with the provisions of this Agreement, the Investor Limited Partner 
agrees to forebear exercising its right under Section 7.4(a) to any Developer Fee payable to 
Developer or fees or distributions payable to the General Partner under this Agreement, and the 
Developer or the General Partner shall have the right to receive all Developer Fee or 
fees/distributions payable to the General Partner under this Agreement. 

 
ARTICLE VIII 

RIGHTS AND OBLIGATIONS OF LIMITED PARTNERS 

Section 8.1 Liability of Limited Partners. The Limited Partner shall be liable only 
to make its Capital Contribution as and when due hereunder. After its Capital Contribution is 
fully paid, no Limited Partner shall be required to make any further Capital Contribution or lend 
any funds to the Partnership, and no Limited Partner shall be liable for any debts, liabilities, 
contracts, or obligations of the Partnership, except as otherwise required by the Uniform Act 
and Sections 4.3, 6.2(h), 6.2(i), 6.2(k) and 6.2(m). 
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Section 8.2 No Right to Manage, Partition or Dissolve. No Limited Partner shall 
take part in the management, control, conduct or operation of the Partnership (or the Apartment 
Complex), or have any right, power or authority to act for or bind the Partnership. 
Notwithstanding the foregoing, the General Partner and the Partnership expressly agree that the 
Investor Limited Partner shall have the right, exercisable in its sole discretion, to (a) contact at 
any time any Project Lender to ascertain the status of payment and/or performance by the 
Partnership under the applicable loan documents and the Accountants with respect to any 
financial or tax information with respect to the Partnership and (b) remedy any failure by the 
General Partner to satisfy all of its representations and covenants set forth in this Agreement 
including, without limitation, the obligation of the Partnership to maintain in full force and 
effect all insurance policies required in this Agreement (and any costs reasonably incurred by 
the Investor Limited Partner in remedying any General Partner failure hereunder shall be 
promptly reimbursed by the Partnership). No provision of this Agreement which makes the 
Consent of the Investor Limited Partner a condition for the effectiveness of an action taken by 
the General Partner is intended, and no such provision shall be construed, to give the Investor 
Limited Partner the right to participate in the control of the Partnership business. No Limited 
Partner shall have the right to bring an action for partition or dissolution against the Partnership 
as long as the Partnership is operated in accordance with Section 1.4 hereof, and the Limited 
Partner hereby waives, to the full extent permitted by law, the right to institute an action for 
partition or dissolution as long as the Partnership is operated in accordance with Section 1.4 
hereof. 

Section 8.3 Death or Disability of Limited Partner. The Partnership shall not be 
dissolved by the death, insanity, adjudication of incompetency, bankruptcy, insolvency or 
Withdrawal of any Limited Partner, by the assignment of the Interest of a Limited Partner, or 
by the admission of a Substituted Limited Partner. 

Section 8.4 Removal of a General Partner. 
 

(a) The Investor Limited Partner shall have the right to remove a General 
Partner and elect or appoint a new General Partner in the following events: 

(i) (A)  in the event of fraud or any fraud conviction of the 
General Partner (or any Guarantor) or any Designated Affiliate thereof; 

 (B)  in the event of any felony conviction, other than as 
described in subclause (A) above, of the General Partner (or any Guarantor) or any Designated 
Affiliate thereof; provided, however, that in the event of a felony conviction of a Guarantor, 
said right to remove shall not arise if said Guarantor is promptly replaced by a Guarantor 
satisfactory to the Investor Limited Partner and thereafter has no direct or indirect association 
with the Apartment Complex or the General Partner or any Affiliate; 
 

(ii) the General Partner's performance constituting bad faith, willful 
misconduct, gross negligence or breach of fiduciary duty, which performance results in a 
material adverse effect on the Apartment Complex, the Partnership or any of its Partners; 
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(iii) the General Partner, or any Affiliate thereof, or the Partnership, 
shall have violated any material provisions of any Project Document or any document required 
in connection with any Mortgage and shall not have cured such violation within applicable 
grace periods, if any (but in no event less than thirty (30) days after its receipt of written notice 
of the violation) and such violation has or can reasonably be expected to have a material adverse 
effect on the Apartment Complex, the Partnership, any of its Partners or the Credits, as 
determined by the Investor Limited Partner in its sole but reasonable discretion; and provided 
further, that if said violation is not susceptible of cure within said thirty (30) day period of 
receipt of written notice, but is susceptible to cure within a longer period, and if the General 
Partner commences cure within said thirty (30) days and diligently prosecutes such cure to 
completion, then the General Partner shall be permitted an additional cure period, not to exceed, 
in any event, ninety (90) days after said written notice; 

(iv) the General Partner shall have violated, and not cured within 
thirty (30) days after written notice from the Investor Limited Partner, any material provision 
of this Agreement, including, but not limited to, any of its representations and covenants in 
Article VI, any obligation to provide funds under Sections 3.5, 6.10 or 6.12, and such violation 
causes a material adverse effect on the Partnership or any of its Partners; provided, however, 
that the parties hereto agree that any uncured violation to provide funds under Section 3.5, 6.10 
or 6.12 shall be deemed to have a material adverse effect; similarly, any violation under Section 
12.6 that has not been cured within thirty (30) days after receipt by the General Partner of 
written notice of such violation shall be deemed to have a material adverse effect; and provided 
further, that, except as provided in the foregoing proviso, if said violation is not susceptible of 
cure within said thirty (30) days after said written notice but is susceptible of cure within a 
longer period, and if the General Partner commences cure within said thirty (30) days and 
diligently prosecutes same to completion, then the General Partner shall be permitted an 
additional cure period, not to exceed, in any event, ninety (90) days, after said written notice; 

(v) any Project Loan shall have gone into default and not been cured 
within any applicable cure period provided therein unless (A) there is a forbearance agreement 
with the Project Lender of such Project Loan, or (B) such default does not have, or will not have 
if continuing, a material adverse effect on the Partnership, any of its Partners, the Apartment 
Complex or the Credits; 

(vi) an Event of Bankruptcy shall have occurred with respect to the 
General Partner or the Partnership or any Guarantor, or if any Guarantor is a corporation, limited 
liability company, partnership or limited partnership, and such entity shall have dissolved, 
liquidated or otherwise terminated; provided, however, that in the event of the occurrence of an 
Event of Bankruptcy with respect to a Guarantor, said right to remove shall not arise if said 
Guarantor is promptly replaced by a Guarantor satisfactory to the Investor Limited Partner and 
thereafter has no direct or indirect association with the Apartment Complex or the General 
Partner or any Affiliate; 

(vii) without the Consent of the Limited Partner, an event of 
Withdrawal shall have occurred with respect to the General Partner as a result of one or more 
sales, transfers or other assignments to other than an Affiliate of a controlling interest in a 
General Partner which is a corporation or limited liability company or of a general partner 
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interest in a General Partner which is a partnership; 

(viii) such General Partner shall have conducted its own affairs or the 
affairs of the Partnership in such a manner as would (x) cause the termination of the Partnership 
for federal income tax purpose or (y) cause the Partnership to be treated for federal income tax 
purposes as an association taxable as a corporation; or 

(ix) an event described in Section 6.13(a) has occurred, and Investor 
Limited Partner has not exercised and has notified General Partner in writing that it will not 
exercise its right to require General Partner to purchase the Investor Limited Partner's Interest. 

Notwithstanding anything to the contrary set forth in this Section 8.4, if a violation of 
Section 8.4(a)(i) or (a)(iii) occurs solely with respect to a Designated Affiliate, the General 
Partner shall have fifteen (15) Business Days after receipt of notice from the Investor Limited 
Partner to remove the Designated Affiliate associated with such Removal Event from the 
ownership structure of the Partnership and from the transaction. If such Designated Affiliate is 
removed in accordance with this Agreement, and provided that the General Partner cures all 
other Removal Events arising from the actions/inactions of the Designated Affiliate within said 
fifteen (15) business day period, or, if longer, the applicable notice and cure period for such 
Removal Event, then the Designated Affiliate’s actions shall not be grounds for removal of the 
General Partner hereunder. Notwithstanding the foregoing, if any Designated Affiliate is 
removed pursuant to this paragraph and the General Partner continues to serve as the General 
Partner of the Partnership, if such Designated Affiliate also serves as a Guarantor, then the 
removed Designated Affiliate shall retain all obligations under the Guaranty unless the Investor 
Limited Partner in its sole discretion agrees to release the removed Designated Affiliate from 
its obligations under the Guaranty, which release may be conditioned upon a financially 
responsible party acceptable to the Investor Limited Partner joining in the Guaranty.  
 

The removal of one of the General Partners pursuant to the provisions of clauses (i), (ii), 
(iii), (iv), (vi), (vii), or (viii) of this Section 8.4(a) shall, in the discretion of the Investor Limited 
Partner, automatically result in the removal of the other General Partner(s), if any, whether or 
not any of the events described in such clauses have occurred with respect to such other General 
Partner(s). 
 

(b) Upon the removal of a General Partner, the Investor Limited Partner shall 
designate a new General Partner and cause its admission to the Partnership, and the Partnership 
shall acquire the Interest of the removed General Partner for an amount equal to the greater of 
(i) $100 or (ii) the Capital Account balance of the removed General Partner on the date of 
removal, less any amounts owed by the General Partner for Credit adjusters, operating deficits, 
or other obligations under this Agreement which have not been paid. Amounts owed to the 
removed General Partner pursuant to the preceding sentence shall be payable by the Partnership, 
without interest, upon the earlier of fifteen years from the date of removal or the sale of all or, 
substantially all of the Partnership's assets. The new General Partner shall automatically be 
irrevocably delegated all of the powers and duties of the removed General Partner pursuant to 
this Agreement. Nothing in this Section 8.4(b) shall reduce or otherwise limit the rights, 
remedies or other actions available to the Investor Limited Partner against the removed General 
Partner. A General Partner so removed will not be liable for any obligations of the Partnership 



 

80 

incurred after the effective date of its removal (including, without limitation, any obligation to 
make payments pursuant to Section 3.5 or loans pursuant to Section 6.11 to the extent arising 
after the date of removal), but shall continue to be liable for all obligations and liabilities 
incurred, or attributable to events or actions occurring or circumstances existing, prior to the 
date of removal. If the General Partner withdraws or is removed from the Partnership for any 
reason whatsoever, then the General Partner shall be and shall remain liable for all damages to 
the Partnership resulting from the General Partner's breach of this Agreement except as 
aforesaid. A General Partner so removed shall fully indemnify and hold harmless the substitute 
General Partner against any and all losses, judgments, liabilities, expenses and amounts paid in 
settlement of any claims sustained in connection with its capacity as a General Partner to the 
extent that any such losses, judgments, liabilities, expenses and settlement payments relate to, 
arise from, or are attributable to claims, actions, omissions or events arising prior to the date of 
removal. Nothing in this Section 8.4 shall limit or reduce the rights of the removed or 
Withdrawing General Partner or any Affiliate thereof to receive any fees for services previously 
performed or repayment of Operating Deficit Loans, if any, in accordance with the terms 
thereof; provided, however, that the parties hereto agree that any cash distributions, fees, loans 
or other payments otherwise distributable or owed to the removed or Withdrawing General 
Partner or its Affiliates (including, without limitation, the amount of any Developer Loan or 
Operating Deficit Loan) shall, in the discretion of the substitute General Partner with the 
consent of the Investor Limited Partner, be satisfied by applying all or any of such amounts to 
any unpaid obligation of the removed or Withdrawing General Partner pursuant to this 
Agreement (including, without limitation, any obligations of the removed or Withdrawing 
General Partner pursuant to Section 3.5, 6.5, 6.10, 6.12, 7.2 or 12.6 hereof). In addition, 
notwithstanding any longer term of the Supervisory Asset Management Agreement, the 
Management Agreement or other contract between the Partnership and any Affiliate of the 
General Partner, the Investor Limited Partner shall have the right in the event the General 
Partner is removed as such General Partner pursuant to this Agreement, to terminate without 
penalty the Supervisory Asset Management Agreement (if the Supervising Management Agent 
is S.L. Nusbaum Realty Co. or an Affiliate of the General Partner) and the Management 
Agreement (if the Management Agent is S.L. Nusbaum Realty Co. or an Affiliate of the General 
Partner) and every other contract between the Partnership and the removed General Partner 
and/or Affiliates of the removed General Partner by notice, effective simultaneously with such 
removal. 

Section 8.5 Outside Activities. Nothing herein contained shall be construed to 
constitute any Limited Partner hereof the agent of any other Partner hereof or to limit in any 
manner the Limited Partner in the carrying on of its own business or activities. Any Partner may 
engage in and/or possess any interest in other business ventures (including partnerships of 
whatever kind) of every nature and description, independently or with others, whether existing 
as of the date hereof or hereafter coming into existence, or whether or not in completion with 
the Project. Neither the Partnership nor any other Partner hereof shall have any rights in or to 
any such independent ventures or the income or profits derived therefrom and nothing shall be 
construed to render them partners in any such other business ventures. 
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ARTICLE IX 
TRANSFERABILITY OF LIMITED PARTNER INTERESTS 

 
Section 9.1 Consent of General Partner Not Required for Assignment. Each 

Partner other than the General Partner (a “Non-General Partner”) shall have the right to sell, 
transfer or assign all or any portion of its Interest, either directly or indirectly to a Permitted 
Non-General Partner Assignee (as hereinafter defined) without the consent or approval of any 
other Partner, but with twenty (20) days’ prior written notice to the General Partner. As used 
herein, a “Permitted Non-General Partner Assignee” means (i) an Affiliate of Investor 
Limited Partner or any Entity that is otherwise controlled by or under common control with 
Investor Limited Partner, (ii) any other Person if a transfer is required by Investor Limited 
Partner or its Affiliates to maintain regulatory compliance or (iii) any entity/party when such 
transfer is a result of a transfer by operation of law.  

Section 9.2 Consent of General Partner Required for Certain Transfers. Each 
Non-General Partner shall have the additional right to sell, transfer, assign or otherwise Dispose 
of all or any part of its Interest to any other party not on General Partner’s adverse reputation 
list as described below (the “Adverse Reputation List”). Prior to any such proposed sale, 
assignment or transfer of a Non-General Partner’s Interest in the Partnership (i.e. any other sale, 
assignment or transfer of a Non-General Partner’s Interest in the Partnership that is not to a 
Permitted Non-General Partner Assignee), the Investor Limited Partner shall provide the 
General Partner with advance written notice of at least thirty (30) days in order to provide 
General Partner the opportunity to submit updates to the Adverse Reputation List. The initial 
Adverse Reputation List shall include and be limited to any Affiliate of the Hunt Company, 
Alden Torch Financial, LLC, Alden Capital Partners, HCP Pacific Asset Management, 
Centerline, Hunt Mortgage Group or Hunt Development Group, Heartland Financial USA, Inc., 
Affordable Housing Partners, Inc, Sun America Affordable Housing Partners, Boston Financial, 
Wentwood Capital Advisors, L.P., Wentwood Financial or any of their respective Affiliates or 
any entity in which an entity on the Adverse Reputation List has a majority ownership or 
control. The Adverse Reputation List may be updated with the prior written approval of the 
Investor Limited Partner, which approval will not be unreasonably withheld or delayed. If the 
General Partner desires to include an additional party on the Adverse Reputation List, the 
General Partner must provide to Investor Limited Partner for its consideration reasonably 
detailed and specific examples of prior nonprofit or Agency negative dealings with a person or 
entity.  

If the Investor Limited Partner proposes to sell, transfer or assign or otherwise Dispose 
of all or any portion of its Interest pursuant to Sections 9.1 or 9.2 above, prior to Investor 
Limited Partner’s funding of the Final Installment of its Capital Contribution, then the Investor 
Limited Partner shall give the General Partner thirty (30) days prior written notice (such notice 
period to concurrently run with the notice period provided in Section 9.2 above) (the “Proposed 
Transfer Notice”).  The proposed assignee must assume liability for all unpaid Capital 
Contribution obligations, and, except for a sale, transfer assignment or other disposition to a 
Creditworthy Entity (as such term is hereinafter defined) such sale, transfer or assignment shall 
require the consent of the General Partner (not to be unreasonably withheld, conditioned or 
delayed), which shall be given provided that the (i) net worth of the proposed transferee is 
sufficient, in the General Partner’s reasonable discretion, to pay any unpaid Installments of the 
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Investor Limited Partner’s Capital Contribution and (ii) the proposed transferee is not on the 
Adverse Reputation List. As used herein, the term “Creditworthy Entity” shall mean: (a) any 
national bank, banking corporation, national banking association or other banking institution, 
(b) any insurance company subject to supervision by the insurance commissioner or similar 
regulatory agency, (c) any investment company registered under the Investment Company Act 
of 1940, (d) any publicly-held corporation with a rating of A- or better by Standard & Poor’s or 
A or better by Moody’s Investor Service, Inc., or an equivalent or higher rating by another 
recognized rating agency, or (v) any affiliate or subsidiary of any of the foregoing entities 
specified in clauses (a)-(d) inclusive that represents that it is sufficiently capitalized to satisfy 
its obligations.  If the Investor Limited Partner proposes to sell, transfer or assign or otherwise 
Dispose of all or any portion of its Interest pursuant to Section 9.2 above, the Proposed Transfer 
Notice will also offer to the General Partner or its designee a thirty (30) day period (such notice 
period to concurrently run with the notice period provided in Section 9.2 above) in which to 
exercise a right of first refusal to purchase the Investor Limited Partner’s Interest on the identical 
terms and conditions set forth in the third party offer to purchase the Investor Limited Partner’s 
Interest. Notwithstanding the foregoing, in the event that the Investor Limited Partner 
reasonably determines the General Partner or its designee has insufficient net worth to purchase 
the interest, then the General Partner will not have the foregoing right of first refusal. 

Section 9.3 General Partner/Partnership Fees. The Investor Limited Partner or the 
assignee shall be obligated to reimburse the General Partner for all accounting, reasonable legal 
and other costs incurred by the General Partner and the Partnership in connection with any 
transfer or assignment described in Sections 9.1 and 9.2 above.  

Section 9.4 Assignees Subject to Restrictions.  Every assignee of a Limited Partner 
Interest who desires to make a further assignment of its Interest shall be subject to all of the 
provisions of this Article IX to the same extend and in the same manner as a Limited Partner. 

Section 9.5 General Partner Cooperation. In conjunction with any sale, transfer, 
assignment or other Disposition by the Investor Limited Partner of all or any part of its Interest 
in accordance with the provisions of this Article IX, the Investor Limited Partner is authorized 
to obtain updated UCC, judgment and tax lien searches with respect to the General Partner, the 
Partnership and the Guarantor and to disclose information concerning the Partnership, the 
General Partner, and the Guarantor and any other Persons involved in the development and 
operation of the Apartment Complex and to initiate contact (and take any other actions needed 
to obtain required consents) with any Project Lender or other third-party whose consent to such 
Disposition may be required. The General Partner represents and agrees that it will take all 
actions reasonably necessary (or requested by the Investor Limited Partner) to cooperate with 
the Investor Limited Partner and facilitate the Investor Limited Partner’s Disposition of its 
Interest and/or the receipt of such consents, including, but not limited to, providing financial 
statements, credit reports, information and reports with respect to the General Partner, 
Guarantor and/or the Partnership and reaffirming the accuracy of the representations and 
covenants set forth in Sections 6.9 and 6.10 hereof and the Investor Limited Partner shall 
reimburse the General Partner for all costs and legal fees reasonably incurred by it pursuant to 
this Section 9.6.  
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ARTICLE X 
WITHDRAWAL OF A GENERAL PARTNER; DISPOSITION OF A GENERAL 

PARTNER'S INTEREST 

Section 10.1 Transfer and Withdrawal. No General Partner may voluntarily 
Withdraw from the Partnership or transfer all or any part of its Interest in the Partnership without 
the Consent of the Investor Limited Partner and all other General Partners, except that if a 
designee of the Investor Limited Partner becomes a General Partner pursuant to this Agreement, 
it shall not require the Consent of any other General Partner to transfer all or any portion of its 
interest as a General Partner. In the event of any Withdrawal by a General Partner in violation 
of this Section 10.1, such General Partner, in addition to being subject to any and all other legal 
remedies which may be pursued by the Partners, shall forfeit to the Investor Limited Partner or 
its designee, such General Partner's Interest and all unpaid fees from (and any loans to) the 
Partnership and shall remain liable for all of the Withdrawing General Partner's obligations 
under this Agreement. In addition, upon such Withdrawal and transfer, the Investor Limited 
Partner's designee shall become a General Partner, and each Partner hereby consents to such 
transfer and to the admission of such designee as a General Partner in such a situation. Such 
transfer shall automatically occur. 
 

Section 10.2 Obligation to Continue. Upon the Withdrawal of a General Partner, the 
Partnership shall terminate except that any remaining General Partner shall have the right and 
obligation to elect to continue the business of the Partnership and shall, within thirty (30) days, 
notify the Investor Limited Partner of such Withdrawal and such election. 

Section 10.3 Withdrawal of All General Partners. If, following the Withdrawal of a 
General Partner, there is no remaining General Partner, all remaining Partners may 
unanimously, within ninety (90) days from the date of Withdrawal, elect in writing to 
reconstitute the Partnership and continue the business of the Partnership for the balance of its 
term by selecting a successor General Partner. If the Investor Limited Partner elects and admits 
a successor General Partner, the relationship among the then Partners shall be governed by this 
Agreement. 

Section 10.4 Interest of General Partner After Permitted Withdrawal. In the event 
of the Withdrawal of a General Partner not in violation of Section 10.1 hereof, the Withdrawing 
General Partner hereby covenants and agrees to transfer to any remaining General Partner(s) or 
to a successor General Partner selected in accordance with Section 10.3 hereof, as the case may 
be, such portion of the Withdrawing General Partner's Interest as such remaining or successor 
General Partner(s) may designate. Such transfer shall be made in consideration of the payment 
by the transferee of the fair value of such Interest, which, in the absence of agreement between 
such parties, shall be determined by a committee of three appraisers, one selected by the 
Withdrawing General Partner, one selected by the transferee and a third selected by the other 
two appraisers. The proceedings of such committee shall conform to the rules of the American 
Arbitration Association, as far as appropriate, and its decision shall be final and binding. The 
portion of the Withdrawing General Partner's Interest to be transferred in accordance with the 
provisions of this Section 10.4 shall be sufficient to ensure the continued treatment. of the 
Partnership as a partnership under the Code, and, for the purposes of Article IV, shall be deemed 
to. be effective as of the date of Withdrawal, but the Partnership shall not make any distributions 
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to the designated transferee until the transfer has been made. Any holder of any portion of the 
Interest of a Withdrawing General Partner which is not designated to be transferred to the 
remaining or successor General Partner(s) pursuant to the provisions of this Section 10.4 shall 
become a special limited partner and shall be entitled to the same share of the Profits and Losses, 
Cash Flow and other distributions to which such Interest was entitled when held as a General 
Partner Interest. 

Section 10.5 Additional General Partners. With the Consent of the Investor Limited 
Partner, the General Partner shall have the right to designate one or more Persons as additional 
General Partners. Notice of any such designation shall be promptly given to all the other 
Partners. The General Partner shall assign to such Persons such portion of its Interests as may 
be agreed upon by the General Partner and such Persons, provided such assignment does not 
cause a loss or recapture of Credits to the Investor Limited Partner and does not jeopardize the 
classification of the Partnership as a partnership under the Code. 
 

ARTICLE XI 
MANAGEMENT AGENT AND MANAGEMENT FEE 

Section 11.1 Management Agreement. The General Partner shall have the 
responsibility for supervising the management of the Apartment Complex and the Management 
Agent. The Partnership shall not enter into any Management Agreement or modify, terminate 
or extend any Management Agreement unless (i) it shall have obtained the Consent of the 
Investor Limited Partner to the identity of the Management Agent and the terms of the 
Management Agreement or the modification, termination or extension thereof, and (ii) the 
Project Lender shall have consented, to the extent required under the Project Documents, to the 
new or modified Management Agreement. As of the Closing Date, the Investor Limited Partner 
has approved (i) S.L. Nusbaum Realty Co. to act as Management Agent with respect to the 
Apartment Complex and (ii) the terms of the Management Agreement in effect on the Closing 
Date. The General Partner shall cause each Management Agreement entered into by the 
Partnership to provide that the Management Agent shall take all actions reasonably necessary 
(or requested by the Investor Limited Partner or General Partner) to cooperate with the Investor 
Limited Partner or General Partner in monitoring the Management Agent's compliance with the 
terms of the Management Agreement and this Agreement, including, but not limited to, 
maintaining tenant files and records in accordance with Section 12.1 hereof, verification of fees 
and expenses incurred by the Management Agent, verification of compliance with the tenant 
certification and other requirements of Code Section 42 and the Agency, and verification of 
compliance with the Fair Housing Act and other applicable laws. 
 

Section 11.2 Termination of Management Agreement/Supervisory Asset 
Management Agreement. The Management Agent shall receive a management fee, which fee 
shall be paid in accordance with the terms of Section 7.1 hereof and the Management 
Agreement, which shall be executed by the Partnership. The Supervising Asset Manager shall 
receive a fee, which fee shall be paid in accordance with the terms of Section 7.1 hereof and the 
Supervisory Asset Management Agreement, which shall be executed by the Partnership. If (i) 
the Apartment Complex shall be subject to a substantial building code violation which shall not 
have been cured within two months after notice from the applicable governmental agency or 
department, (ii) an Event of Bankruptcy shall occur with respect to the Management Agent or 
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the Supervising Asset Manager, (iii) the Management Agent or the Supervising Asset Manager 
shall commit willful misconduct or gross negligence in its conduct of its duties and obligations 
under the Management Agreement or the Supervisory Asset Management Agreement, and/or 
any Project Lender approved management plan for the Apartment Complex, (iv) the Apartment 
Complex has incurred Operating Deficits for two consecutive months after the Project shall 
have achieved a Debt Service Coverage Ratio of 1.15 for thirty (30) consecutive days (provided, 
however, that if the General Partner has made loans or Capital Contributions to the Partnership 
sufficient to cover such Operating Deficits, then the termination and appointment rights of the 
Investor Limited Partner in this Section shall not be exercised as a result of a violation of this 
clause (iv)), (v) after the first full year of the Credit Period, less than ninety percent (90%) of 
the units are Low-Income Units except due to a casualty, (vi) the Management Agent is cited 
by any Credit monitoring or compliance agency of the State or any other governmental agency 
for (and has not cured within a reasonable period of time the particular violation(s)) a material 
violation of any applicable rule, regulation or requirement, including, but not limited to, 
noncompliance with the minimum set-aside test, the rent restriction test or any other Credit 
related provision (that equates to 10% or more of the units not being Low-Income Units) or 
(vii) the Management Agent or the Supervising Asset Manager fails to cooperate with the 
Investor Limited Partner or General Partner in monitoring the Management Agent's or 
Supervising Asset Manager’s compliance with the terms of the Management Agreement or the 
Supervisory Asset Management Agreement, then, upon request by the Investor Limited Partner 
and after providing the Management Agent or the Supervising Asset Manager with 30 days’ 
notice and opportunity to cure (and the receipt of any required approval of the Project Lender), 
the General Partner shall cause the Partnership to promptly terminate the Management 
Agreement or the Supervisory Asset Management Agreement and appoint a new Management 
Agent or new Supervising Asset Manager approved by the Investor Limited Partner. Upon 
removal of the Management Agreement or the Supervising Asset Manager, the replacement 
Management Agent or Supervising Asset Manager must be an Agency certified property 
manager, or otherwise approved by the Agency. The Partnership shall not enter into any future 
management arrangement or renew or extend any existing management arrangement unless 
such arrangement is terminable without penalty upon the occurrence of the events described in 
this Article XI. For the avoidance of doubt, a breach of the Management Agreement by the 
Management Agent shall not be deemed to be a breach of the Supervisory Asset Management 
Agreement, and breach of the Supervisory Asset Management Agreement by the Supervising 
Asset Manager shall not be deemed to be a breach of the Management Agreement. 
 

Section 11.3 Management by General Partner. The General Partner will have the 
duty to manage the Apartment Complex during any period when there is no management agent 
(until such time as a replacement management agent satisfactory to the General Partner and the 
Investor Limited Partner is found, and the parties hereto agree to use their best efforts to agree 
on an acceptable replacement management agent within thirty (30) days) and the Partnership 
will pay the General Partner for such services a management fee equal to such amount as may 
be deemed to be reasonable by the Investor Limited Partner and no greater than the amount that 
would be paid to an unrelated party performing substantially similar services. If the 
Management Agent is not an Affiliate of a General Partner, the General Partner represents and 
agrees that it or its Affiliates shall not, directly or indirectly, receive any payment or other form 
of compensation from the Management Agent or any of its Affiliates. 
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ARTICLE XII 
BOOKS AND RECORDS; ACCOUNTING; TAX ELECTIONS; ETC. 

Section 12.1 Books and Records. The Partnership shall maintain all books and 
records which are required under the Uniform Act, the Code and Regulations, or by any 
governmental agencies having jurisdiction and may maintain such other books and records as 
the General Partner deems advisable. All records required to determine the Partnership's ability 
to claim Credits (including, without limitation, records regarding Eligible Basis of the 
Apartment Complex and records pertaining to the qualification and recertification of tenants) 
shall be kept and maintained during the entire Compliance Period plus six years thereafter 
(provided that records with respect to tenants who are other than the initial occupants of a unit 
need be maintained only for a period of six years). All such records shall be turned over to the 
Investor Limited Partner upon any removal or withdrawal of the General Partner or upon any 
termination of a Management Agent appointed pursuant to Article XI. Upon the request of the 
Investor Limited Partner, the General Partner shall promptly provide to the Investor Limited 
Partner copies of all records and files with respect to initial and other tenants, income 
certifications and such other information as is necessary to establish at any time the number of 
units treated as occupied by Qualified Tenants (and the Investor Limited Partner agrees to 
reimburse the General Partner for all costs reasonably incurred by the General Partner in 
providing such information to the Investor Limited Partner). The Partnership will also maintain 
a list of the names and addresses of all Partners. The books and records and list of Partners shall 
be available for examination by any Partner, or its duly authorized representatives, at the 
principal office of the Partnership at any and all reasonable times. In addition, the Investor 
Limited Partner is authorized to conduct a physical inspection of the Apartment Complex at any 
and all reasonable times. 

Section 12.2 Bank Accounts. The bank accounts of the Partnership shall be 
maintained with TowneBank, unless otherwise required by the first mortgage Project Lender. 
Withdrawals shall be made only in the regular course of Partnership business on such 
signature(s) as the General Partner may determine. All deposits and other funds not needed in 
the operation of the business in the discretion of the General Partner shall be deposited in 
Qualified Investments made with TowneBank selected in the sole and absolute discretion of the 
General Partner. 

Section 12.3 Accrual Basis. The books of the Partnership shall be kept on the accrual 
basis and the fiscal and tax year of the Partnership shall be the calendar year.  

Section 12.4 Accountants. The Accountants shall prepare, for execution by the 
General Partner, all Partnership Tax Returns and shall prepare all annual financial reports to the 
Partners, which shall be in such detail as the Limited Partner may reasonably require. 

Section 12.5 Federal Income Tax Elections. Subject to Article IV and Sections 
6.10(e) and (h), all elections made by the Partnership under the Code shall be made by the 
General Partner, and the General Partner shall provide notice to the Limited Partner of such 
elections (provided that the Consent of the Investor Limited Partner shall be required for any 
election that could affect the timing and/or amount of Credits or losses allocable to the Investor 
Limited Partner). Notwithstanding any other notice requirements contained herein, furnishing 
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copies of the Partnership Tax Returns shall constitute notice under this Section 12.5. 

Section 12.6 Information to Investor Limited Partner. 

(a) For each year of the Partnership's existence, the Partnership shall deliver 
to the Investor Limited Partner, within ninety (90) days after the end of the Partnership Taxable 
Year, the following: 

(i) copies of all completed and executed forms that are required to 
be filed with the Internal Revenue Service; 

(ii) compiled financial statements for the General Partner (including 
an annual net worth statement) and the Guarantors; provided, however, that the foregoing 
financial statements for the General Partner shall not be required to be delivered prior to 
Construction Completion unless requested by Investor Limited Partner; 

(iii) audited financial statements for the Partnership (in a format 
reasonably acceptable to the Investor Limited Partner) for the preceding Partnership Accounting 
Year; provided, however, that the foregoing financial statements for the Partnership shall not be 
required to be delivered prior to Construction Completion unless requested by Investor Limited 
Partner;  

(iv) a certification by the General Partner that (A) all Mortgage Loan 
payments and tax and insurance payments with respect to the Apartment Complex are current 
as of the date of the year-end report (unless being validly contested in good faith by appropriate 
proceedings), (B) it is not aware of any facts that would constitute a material default under the 
Project Documents or this Agreement, or if there is any material default, a description thereof, 
and (C) it has not received actual notice of any building, health or fire code violation or similar 
violation of a governmental law, ordinance or regulation against the Apartment Complex or, if 
any such notice of any violation has been received, a description thereof; 

(v) such financial information and copies of all completed and 
executed forms as may be reportable for state income tax purposes; 

(vi) a copy of any annual report to be filed with the Agency 
confirming the status of the Apartment Complex as low-income housing; 

(vii) the occupancy levels of the Apartment Complex during the 
preceding fiscal year; 

(viii) if there are any Operating Deficits or anticipated Operating 
Deficits, the manner in which such deficits will be funded; and  

(ix) all Schedules K-1 for the Partnership. 

(b) An annual pro forma operating budget shall be prepared by the General 
Partner for the Management Agent and furnished to the Investor Limited Partner no later than 
thirty (30) days before the beginning of each Partnership Accounting Year. 



 

88 

(c) Within thirty (30) days after the end of each quarter of a fiscal year of the 
Partnership (provided that the Investor Limited Partner shall, upon written notification to the 
General Partner, have the right to require the delivery of/the information in this Section 12.6(c) 
to it within thirty (30) days after the end of each month), the General Partner shall cause to be 
prepared and distributed to the Investor Limited Partner a report containing: 

(i) a Partnership balance sheet, which may be unaudited; 

(ii) a statement of Partnership income and expenses for the quarter 
then ended, which may be unaudited; provided, however, that the foregoing statement of the 
Partnership shall not be required to be delivered prior to Construction Completion unless 
requested by Investor Limited Partner); 

(iii) a statement of Partnership cash flows, reserves and capital 
proceeds for the quarter then ended, which may be unaudited; provided, however, that the 
foregoing statement shall not be required to be delivered prior to Construction Completion 
unless requested by Investor Limited Partner); and 

(iv) all other information which is reasonably requested by the 
Investor Limited Partner regarding the Partnership and its activities during the quarter covered 
by the report, including, but not limited to, copies of any filings and correspondence with the 
United States Treasury or the Agency (and its successors and assigns) regarding the Apartment 
Complex.  

(d) Commencing the month of initial occupancy by the first tenant of the 
Apartment Complex until the end of the Compliance Period, within fifteen (15) days after the 
end of each month, the Partnership shall provide to the Investor Limited Partner the following: 

(i) a statement of Partnership income and expenses for the month 
then ended, which may be unaudited; and 

(ii) a copy of the rent roll for the Apartment Complex and an 
occupancy/rental report, all in the form specified by the Investor Limited Partner. 

(e) Subject to Section 6.2, within ten (10) days after the receipt of any 
material correspondence or notice from a taxing authority (state or federal) or housing agency, 
the Partnership shall supply a copy of the correspondence or notice to the Investor Limited 
Partner. 

(f) Upon the written request of the Investor Limited Partner for further 
information with respect to any matter covered in items (a) or (b) above, the General Partner 
shall furnish such information within thirty (30) days of receipt of such request. 

(g) Prior to October 15 of each year, the General Partner, on behalf of the 
Partnership, shall send to the Investor Limited Partner an estimate of the Investor Limited 
Partner's share of the Credits, as prepared by the Accountants. 
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(h) Within fifteen (15) days after the end of any calendar quarter during 
which any of the following events shall have occurred, the General Partner shall send the 
Investor Limited Partner a detailed report of such event: 

(i) there is a material default by the Partnership or the General 
Partner under the Project Documents or in payment of any mortgage, taxes, interest or other 
obligation on secured or unsecured debt; 

(ii) any reserve has been reduced or terminated by application of 
funds therein for purposes materially different from those for which such reserve was 
established; 

(iii) the General Partner has received any notice of a material fact 
which may substantially affect future distributions; or 

(iv) any Partner has pledged or collateralized its Interest in the 
Partnership. 

(i) The General Partner, on behalf of the Partnership, shall send to the 
Investor Limited Partner the following: (1) commencing on the date that substantial 
Construction Completion is achieved, applicable periodic reports covering the status of the 
Apartment Complex as may be required by the Agency or the Project Lender, within ten (10) 
days of submission of such reports to the Agency and/or applicable Project Lender; (2) 
commencing on the date that Construction Completion is achieved, all monthly operating 
statements prepared by the Management Agent within five (5) days of submission of such 
reports to the General Partner; (3) commencing on the date that Construction Completion is 
achieved, any other existing operating documents or reports prepared by the Management Agent 
promptly upon the request of the Investor Limited Partner; and (4) if the Partnership or the 
Apartment Complex benefits from any type of subsidy, insurance or other assistance provided 
by HUD, such information from time to time as may be required to be reported on a HUD Form 
2530 by any "principal" of the Partnership (as such term is defined in regulations promulgated 
by HUD). 

(j) If the General Partner or Partnership shall fail to deliver any of the 
information required by this Section 12.6 within the specified time limits, and within thirty (30) 
days after notice from the Investor Limited Partner, the General Partner shall pay damages to 
the investor Limited Partner in the sum of $50 per day thereafter until such information is 
received by the Investor Limited Partner. Such damages shall be paid forthwith by the General 
Partner, and failure to so pay shall constitute a material default of the General Partner under this 
Agreement. In addition, if the General Partner fails to so pay, the General Partner shall forthwith 
cease to be entitled to the payment or distribution of any Cash Flow or Net Proceeds to which 
it may otherwise be entitled under Article IV hereof. Such payments or distributions of Cash 
Flow and Net Proceeds shall be restored and allowed only upon the payment of such damages 
in full, and any amount of such damages not so paid shall be deducted against payments of the 
Cash Flow or Net Proceeds otherwise due to the General Partner. In addition, if any delinquent 
delivery of the information required by this Section 12.6 is not cured within forty-five (45) days 
of the General Partner's receipt of written notice specifying the delinquency, then the Investor 
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Limited Partner shall have the right (at the sole, unreimbursable cost and expense of the General 
Partner) to appoint an accountant selected by the Investor Limited Partner to audit the 
Partnership, prepare returns or take such other actions as are reasonably necessary to cure the 
default. 

ARTICLE XIII 
MISCELLANEOUS 

Section 13.1 Brokers. To the extent permitted by law, each Partner shall and does 
hereby covenant and agree, absolutely, unconditionally and irrevocably, to indemnify and hold 
harmless the Partnership and the other Partners from any damages, claims, expenses or losses 
incurred by the indemnitee by reason of any third-party brokerage or finder's agreement made 
by the indemnifying Partner with respect to the transactions contemplated by this Agreement. 

Section 13.2 Notice. All notices, demands, requests or other communications to be 
sent by one party to another hereunder or required by law shall be in writing and shall be deemed 
to have been validly given or served by delivery of the same in person to the intended addressee, 
or by depositing the same with Federal Express or another reputable private courier service for 
next business day delivery, or by depositing the same in the United States mail, postage prepaid, 
registered or certified mail, return receipt requested, in any event addressed to the intended 
addressee as follows: 

If to the General Partner: 288 Lofts GP, L.L.C. 
440 Monticello Avenue, Suite 1700 
Norfolk, Virginia 23510 
Attention: Thomas G. Johnson, III, Manager and 
Richard T. Counselman, Manager 

  
With a copy to: Erik T. Hoffman, Esq. 

Klein Hornig LLP 
1325 G Street NW, Suite 770 
Washington DC 20005 

  
and Thomas G. Johnson, Jr., Esq. 

Willcox & Savage, P.C. 
440 Monticello Avenue, Suite 2200 
Norfolk, VA 23510 

  
If to the Investor Limited Partner: TB 288 Lofts Affordable Housing, LLC 

c/o TowneBank 
6001 Harbor View Boulevard 
Suffolk, VA 23435 
Attn: Anne C. H. Conner, President, Public 
Finance and Community Investment 
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With a copy to: Womble Bond Dickinson (US) LLP 
555 Fayetteville Street, Suite 1100 
Raleigh, North Carolina 27601 
Attn: Peter J. Duffley, Esq. 

 
All notices, demands and requests shall be effective upon such personal delivery, or one 

business day after being deposited with the private courier or three (3) Business Days after 
being deposited in the United States mail as required above. Rejection or other refusal to accept 
or the inability to deliver because of changed address of which no notice was given as herein 
required shall be deemed to be receipt. of the notice, demand or request sent. By giving to the 
other parties hereto at least 15 days’ prior written notice thereof in accordance with the 
provisions hereof, the parties hereto shall have the right from time to time to change their 
respective addresses and each shall have the right to specify as its address any other address 
within the United States of America. 
 

Section 13.3 Amendments. This Agreement may not be amended, revised, waived, 
discharged, released or terminated orally but only by a written instrument or instruments 
executed by each of the parties hereto. Any alleged amendment, revision, waiver, discharge, 
release or termination which is not so documented shall not be effective as to any party. 

Section 13.4 Meetings. Meetings of the Partnership may be called by the General 
Partner for any matter for which the Partners may vote as set forth in this Agreement or to obtain 
information concerning the Partnership. A list of names and addresses of all Partners shall be 
maintained as part of the books and records of the Partnership and shall be made available upon 
request to any Partner or its representative at cost. Upon receipt of a request by a Partner, either 
in person or by registered mail, stating the purposes of the meeting, the General Partner shall 
provide the Partners, within ten (10) days after receipt of such request, written notice of a 
meeting and the purpose of such meeting to be held on a date not less than fifteen (15) nor more 
than thirty (30) days after receipt of such request, at a time and place within or without the State 
convenient to the Partners. 

Section 13.5 Entire Agreement. This Agreement and all other written agreements 
referred to herein constitute the entire agreement among the parties and supersede any prior 
agreements or understandings among them with respect to the subject matter hereof. 

Section 13.6 Headings. All article and section headings in this Agreement are for 
convenience of reference only and are not intended to qualify the meaning of any article or 
section. 

Section 13.7 Separability Provisions. If the operation of any provision of this 
Agreement would contravene the provisions of the Uniform Act, or would result in the 
imposition of general liability on any Limited Partner, such provision only shall be void and 
ineffectual. 

Section 13.8 Binding Agreement. This Agreement shall be binding upon, and inure 
to the benefit of, the parties hereto and their successors and assigns, except as otherwise 
provided herein. Among other things, the parties specifically intend that this Agreement inure 
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to the, benefit of any transferee of the Investor Limited Partner in accordance with the terms of 
Article IX hereof. 

Section 13.9 Counterparts. 

(a) This Agreement may be executed in several counterparts, and all so 
executed shall constitute one agreement, binding on all the parties hereto. Any counterpart of 
this Agreement, which has attached to it separate signature pages which together contain the 
signatures of all Partners or is executed by an attorney-in-fact on behalf of some or all of the 
Partners, shall for all purposes be deemed a fully executed instrument. 

(b) This Agreement (and any document or certification required to be 
provided to the Investor Limited Partner in conjunction with a requested Capital Contribution) 
may be executed as facsimile originals and each copy of this Agreement (or contribution request 
documents) bearing the facsimile transmitted signature of any party's authorized representative 
shall be deemed to be an original. Notwithstanding the validity of the facsimile originals, it is 
intended that this Agreement (and contribution request documents) be manually executed and 
delivered to the Investor Limited Partner and the Investor Limited Partner shall have the right 
to require that executed original documents be provided to it. The Investor Limited Partner will 
then have the appropriate signature manually affixed to the Agreement and return executed 
copies to the appropriate parties.  

Section 13.10 Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State, without regard to principles of conflicts of laws. The 
parties agree and consent that venue for purposes of resolving any dispute or controversy 
relating to this Agreement shall be in the State. 

Section 13.11 Time of Admission. The Limited Partner shall be deemed to have been 
admitted to the Partnership as of the day of the month in which it becomes a Limited Partner 
for all purposes of this Agreement, including Article IV (the “Admission Date”). 

Section 13.12 Waiver of Jury Trial. (a) Each of the parties hereto hereby knowingly, 
voluntarily and intentionally, after opportunity for consultation with independent counsel, 
waives its right to trial by jury in any action or proceeding to enforce or defend any rights or 
obligations (i) under this Agreement, (ii) arising from the financial relationship between the 
parties existing in connection with this Agreement or any loan document or (iii) arising from 
any course of dealing, course of conduct, statement (verbal or written) or action of the parties 
in connection with such financial relationship; (b) no party hereto will seek to consolidate any 
such action in which a jury trial has been waived with any other action in which a jury trial has 
not been or cannot be waived; (c) the provisions of this Section have been fully negotiated by 
the parties hereto, and these provisions shall be subject to no exceptions; (d) no party hereto has 
in any way agreed with or represented to any other party that the provisions of this Section will 
not be fully enforced in all instances; and (e) this Section is a material inducement for the 
Investor Limited Partner to enter into this Agreement. 
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Section 13.13 Waiver of Certain Defenses. THE PARTIES HERETO 
ACKNOWLEDGE THAT THEY WERE REPRESENTED BY COMPETENT COUNSEL IN 
CONNECTION WITH THE NEGOTIATION, DRAFTING AND EXECUTION OF THIS 
AGREEMENT. THE INVESTOR LIMITED PARTNER SHALL NOT BE SUBJECT TO ANY 
LIMITATION WHATSOEVER IN THE EXERCISE OF ANY RIGHTS OR REMEDIES 
AVAILABLE TO IT UNDER THIS AGREEMENT OR UNDER ANY OTHER DOCUMENTS 
EVIDENCING OR RELATING TO ITS INVESTMENT IN THE PARTNERSHIP, AND THE 
GENERAL PARTNER HEREBY IRREVOCABLY WAIVES THE RIGHT TO RAISE ANY 
DEFENSE OR TAKE ANY ACTION ON THE BASIS OF THE FOREGOING WITH 
RESPECT TO THE INVESTOR LIMITED PARTNER'S EXERCISE OF ANY SUCH 
RIGHTS OR REMEDIES. 

ARTICLE XIV 
PROVISIONS REGARDING VH FINANCING 

Section 14.1 VH Requirements. Notwithstanding any other provisions of this 
Agreement, the Partnership and the Partners shall be subject to regulation and supervision by 
VH in accordance with the Virginia Housing Development Authority Act, the Rules and 
Regulations of VH, and the Regulatory Agreement, and shall be further subject to the exercise 
by VH of the rights and powers conferred on VH thereby or thereunder. Notwithstanding any 
other provision of this Agreement, the Partners agree that VH may rely upon the continuing 
effect of this Section 14.1, which shall not be amended, altered, waived, supplemented or 
otherwise changed without the prior written consent of VH.  

 
 

[SIGNATURE PAGES FOLLOW] 
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EXHIBIT A 
 

GENERAL CONDITIONS FOR ALL INSTALLMENTS 
 

In addition to any other requirements and conditions set forth in this Agreement, the 
Investor Limited Partner shall not be required to make any Capital Contribution to the Partnership 
unless the following requirements have been satisfied: 
 
(A) All conditions to the attached Schedule applicable to the particular Installment have been 

satisfied; 
 

(B) Receipt by the Investor Limited Partner of each of (i) the Capital Contribution Request in 
the form of Exhibit B (other than with respect to the Closing Installment payable on the 
Closing Date), (ii) the Partnership/General Partner Certification in the form of Exhibit C 
(other than with respect to the Initial Installment), (iii) the Contractor's Certificate in the 
form of Exhibit D, and (iv) the Architect's Certificate in the form of Exhibit E. 
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SCHEDULE A 
 

CLOSING INSTALLMENT 
 

Pursuant to the terms and conditions of Section 3.3 of the Amended and Restated 
Agreement of Limited Partnership of the Partnership (the “Partnership Agreement”), the 
obligation of the Investor Limited Partner to make the Closing Installment in the amount of $100 
is conditioned upon the following: 

(a) Plans. The final plans and/or scope of work for construction of the Apartment Complex 
have been delivered to and approved by the Investor Limited Partner. 

(b) Compliance with Representations and Warranties. The General Partner and the 
Partnership shall have fully complied with all of the General Partner’s and Partnership’s 
representations, covenants and warranties hereunder and in the Project Documents, as 
applicable. 

(c) Title Commitment. The Investor Limited Partner shall have received an owner’s title 
policy commitment from the Title Insurer that will insure, upon closing of the VH Loan, 
the Partnership’s fee interest in the Project, reflecting no title exceptions except as 
previously approved by Investor Limited Partner and showing that no claim, lien or other 
encumbrance or impediment to title has been filed or recorded affecting the Apartment 
Complex, with no survey exceptions except as previously approved by Investor Limited 
Partner and otherwise complying with the requirements of the Investor Limited Partner.  

(d) Construction Contract. The Investor Limited Partner shall have received a fully executed 
and complete copy of the Construction Contract. 

(e) Environmental Matters. The Investor Limited Partner shall have received a report 
satisfactory to the Investor Limited Partner confirming no material adverse environmental 
conditions. 

(f) Architect’s Agreement. The Investor Limited Partner shall have received a fully executed 
and complete copy of the Architect’s Agreement.  

(g) Project Documents. The Investor Limited Partner shall have received and approved fully 
executed and complete copies of the Ground Lease, the Declaration, the Joint Development 
Agreement, the Management Agreement, the Asset Management Agreement, the 
Supervisory Asset Management Agreement, the Development Agreement, the Incentive 
Management Agreement, the Guaranty, the Reservation Agreement, and all other Project 
Documents in existence at the time of the Closing Installment or otherwise available at 
such time, each in form and substance approved by the Investor Limited Partner in its 
reasonable discretion.  

(h) Legal Opinion. The Investor Limited Partner shall have received an opinion of Counsel 
for the Partnership, Developer, Guarantor, and the General Partner satisfactory to the 
Investor Limited Partner in its reasonable discretion. 
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(i) Financial Statements. The Investor Limited Partner shall have received and approved 
financial statements of the General Partner for each fiscal year from the year of its 
organization through the most recently completed fiscal year and such financial statements 
of the Guarantors as the Investor Limited Partner has requested. 

(j) Organizational Documents. The Investor Limited Partner shall have received copies of all 
organizational documents of the General Partner, the Partnership, the Developer, and 
Nusbaum LP, certified, to the extent applicable, by the appropriate governmental authority 
and certificates of fact/existence for Nusbaum LP, the Developer, the General Partner and 
the Partnership, dated no earlier than thirty (30) days prior to the date of the Closing 
Installment. 

(k) No Material Adverse Change. The Investor Limited Partner shall have determined that 
there has been no material adverse change in the facts disclosed by the due diligence it 
conducted with respect to the Apartment Complex, the Partnership, the General Partner, 
the Developer and the Guarantors prior to the time of its admission to the Partnership. 

(l) Budgets. The Investor Limited Partner shall have received and Consented to the Budget. 

(m) Permits. The Investor Limited Partner shall have received (i) copies of all permits, licenses 
or approvals required from Chesterfield County, Virginia to commence construction of the 
Apartment Complex (except to the extent listed as a Post-Closing Requirement on Exhibit 
J attached hereto), and (ii) a certificate satisfactory to the Investor Limited Partner that the 
Apartment Complex is properly zoned and the Land is properly subdivided. 

(n) Insurance. Evidence satisfactory to Investor Limited Partner that the Partnership has 
obtained hazard, liability and such other insurance as required by the Investor Limited 
Partner and any Project Lender and under the Partnership Agreement. 

(o) Post-Closing Requirements/Other Documentation/Information. Excluding the Post-
Closing Requirements, the Investor Limited Partner shall have received such other due 
diligence, documentation and information as it may reasonably request to satisfy its due 
diligence requirements and otherwise verify the accuracy of the representations and 
warranties and the General Partner’s compliance with the covenants, duties and obligations 
set forth in the Partnership Agreement. 
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SCHEDULE A-1 
 

FIRST INSTALLMENT 
 

Pursuant to the terms and conditions of Section 3.3 of the Amended and Restated 
Agreement of Limited Partnership of the Partnership (the “Partnership Agreement”), the 
obligation of the Investor Limited Partner to make the First Installment in the amount of 
$3,734,856 (subject to adjustment as set forth in the Partnership Agreement) is conditioned upon 
satisfaction of each of the items set forth on Schedule A and is further conditioned upon 
satisfaction, in Investor Limited Partner’s discretion, of the following: 

(a) VH and Bridge Loans. The closing of the VH Loan and Bridge Loan shall have occurred, 
VH and the Bridge Lender shall have funded their respective initial advances to the extent 
reflected in the Projections, and the Investor Limited Partner shall have received fully 
executed and complete copies of all of the VH Loan Documents (including without 
limitation, the documents described in the Post-Closing Requirements) and the Bridge 
Loan Documents (including loan riders executed in connection with the VH Loan). 

(b) Building Permits. The Investor Limited Partner shall have received copies of all building 
permits from Chesterfield County, Virginia required to commence construction of the 
Apartment Complex. 

(c) Compliance with Representations and Warranties. The General Partner and the 
Partnership shall have fully complied with all of the General Partner’s and Partnership’s 
representations, covenants and warranties hereunder and in the Project Documents, as 
applicable. 

(d) Title Policy/Endorsement. The Investor Limited Partner shall have received the Title 
Policy or a title pro forma issued by the Title Insurer insuring the Partnership’s fee interest 
in the Project, effective as of the date of the Closing Installment, reflecting no title 
exceptions except as previously approved by Investor Limited Partner and showing that 
no claim, lien or other encumbrance or impediment to title has been filed or recorded 
affecting the Apartment Complex, with no survey exceptions except as previously 
approved by Investor Limited Partner and otherwise complying with the requirements of 
the Investor Limited Partner.  

(e) No Material Adverse Change. The Investor Limited Partner shall have determined that 
there has been no material adverse change in the facts disclosed by the due diligence it 
conducted with respect to the Apartment Complex, the Partnership, the General Partner, 
the Developer and the Guarantors subsequent to the Closing Installment. 

(f) Project Documents. The Investor Limited Partner shall have received fully executed 
complete copies of each Project Document required to be in existence at the time of the 
First Installment and not previously provided, and such other documents required by the 
Investor Limited Partner in connection with the Partnership Agreement, each in form and 
substance approved by the Investor Limited Partner in its reasonable discretion. 
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(g) Certificates of Fact/Existence. The Investor Limited Partner shall have received updated 
certificates of fact or existence, dated not more than 30 days prior to the date of the First 
Installment, for the General Partner, the Developer, the Partnership, and Nusbaum LP. 

(h) Post-Closing Requirements/Other Documentation/Information. The General Partner 
shall have satisfied each and every Post-Closing Requirement to the satisfaction of the 
Investor Limited Partner, and shall have provided such other due diligence, documentation 
and information requested by the Investor Limited Partner. 
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SCHEDULE B 
 

SECOND INSTALLMENT 
 

Pursuant to the terms and conditions of Section 3.3 of the Amended and Restated 
Agreement of Limited Partnership of the Partnership (the “Partnership Agreement”), the 
obligation of the Investor Limited Partner to make the Second Installment in the amount of 
$3,734,956 (subject to adjustment as set forth in the Agreement) is conditioned on satisfaction of 
each of the items set forth on Schedules A and A-1 and is further conditioned upon satisfaction, in 
Investor Limited Partner’s discretion, of the following: 

(a) Approval of Architect and Architect’s Certificate. The Architect shall have delivered to 
the Investor Limited Partner a certificate executed by the Architect in the form attached as 
Exhibit E, certifying that (i) the work required to construct the Apartment Complex, taken 
as a whole, is 50% completed as measured by the cost of such completed work compared 
to the total cost of the construction and (ii) that construction has been completed in 
accordance with the Plans.  

(b) Lender Estoppel Certificate. Investor Limited Partner shall have received an Estoppel 
Certificate from VH or other evidence satisfactory to the Investor Limited Partner that there 
are no defaults or events which, with notice or the passage of time or both, would constitute 
a default under the VH Loan. 

(c) Contractor's Certification. The Investor Limited Partner shall have received (i) a 
certificate from the Contractor, substantially in the form attached as Exhibit D, stating that 
50% of the improvements of the Apartment Complex have been completed substantially 
in accordance with the Plans and (ii) a letter from the Contractor to the effect that all 
amounts due under the Construction Contract have been paid (other than amounts held by 
the Partnership or Project Lender under any contract as a retainage, which amounts are held 
in the normal course and not as a result of a known contract dispute) and (iii) lien waivers 
from the Contractor and major subcontractors. 

(d) Title Policy Endorsement. Issuance by the Title Insurer of a current endorsement to the 
Title Policy extending the effective date of the Title Policy to the date of funding of the 
Second Installment and showing no exceptions to the Title Policy other than the exceptions 
reflected on the Title Policy as of the Closing Date, except reflecting the lien created by 
the VH Loan and except as shall be reasonably acceptable to the Investor Limited Partner. 

(e) No Material Adverse Change. The Investor Limited Partner shall have determined that 
there has been no material adverse change in the facts disclosed by the due diligence it 
conducted with respect to the Apartment Complex, the Partnership, the General Partner, 
the Developer and the Guarantors subsequent to the First Installment. 
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SCHEDULE C 
 

THIRD INSTALLMENT 
 

Pursuant to the terms and conditions of Section 3.3 of the Amended and Restated 
Agreement of Limited Partnership of the Partnership (the “Partnership Agreement”), the 
obligation of the Investor Limited Partner to make the Third Installment in the amount of 
$3,734,956 (subject to adjustment as set forth in the Partnership Agreement) is conditioned on 
satisfaction of each of the items set forth on Schedules A, A-1 and B and is further conditioned 
upon satisfaction, in Investor Limited Partner’s discretion, of the following: 

(a) Approval of Architect and Architect’s Certificate. The Architect shall have delivered to 
the Investor Limited Partner a certificate executed by the Architect in form attached as 
Exhibit E, certifying that (i) the work required to construct the Apartment Complex, taken 
as a whole, is 75% completed as measured by the cost of such completed work compared 
to the total cost of the construction and (ii) that construction has been completed in 
accordance with the Plans.  

(b) Lender Estoppel Certificate. Investor Limited Partner shall have received an Estoppel 
Certificate from VH or other evidence satisfactory to the Investor Limited Partner that there 
are no defaults or events which, with notice or the passage of time or both, would constitute 
a default under the VH Loan. 

(c) Contractor's Certification. The Investor Limited Partner shall have received (i) a 
certificate from the Contractor, substantially in the form attached as Exhibit D, stating that 
75% of the improvements of the Apartment Complex have been completed substantially 
in accordance with the Plans, (ii) a letter from the Contractor to the effect that all amounts 
due under the Construction Contract have been paid (other than amounts held by the 
Partnership or Project Lender under any contract as a retainage, which amounts are held in 
the normal course and not as a result of a known contract dispute), and (iii) lien waivers 
from the Contractor and major subcontractors. 

(d) Title Policy Endorsement. Issuance by the Title Insurer of a current endorsement to the 
Title Policy extending the effective date of the Title Policy to the date of funding of the 
Third Installment and showing no exceptions to the Title Policy other than the exceptions 
reflected on the Title Policy as of the Closing Date, except reflecting the lien created by 
the VH Loan and except as shall be reasonably acceptable to the Investor Limited Partner. 

(e) No Material Adverse Change. The Investor Limited Partner shall have determined that 
there has been no material adverse change in the facts disclosed by the due diligence it 
conducted with respect to the Apartment Complex, the Partnership, the General Partner, 
the Developer and the Guarantors subsequent to the Second Installment. 
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SCHEDULE D 
 

FOURTH INSTALLMENT 
 

Pursuant to the terms and conditions of Section 3.3 of the Amended and Restated 
Agreement of Limited Partnership of the Partnership (the “Partnership Agreement”), the 
obligation of the Investor Limited Partner to make the Fourth Installment in the amount of 
$2,987,965 (subject to adjustment as set forth in the Partnership Agreement) is conditioned on 
satisfaction of each of the items set forth on Schedules A, A-1, B and C and is further conditioned 
upon satisfaction, in Investor Limited Partner’s discretion, of the following: 

(a) Architect’s Certification.  The Architect shall have delivered to the Investor Limited 
Partner a certificate executed by the Architect in form attached as Exhibit E, certifying that 
(i) the work required to construct the Apartment Complex (including the Shared Facilities) 
is 100% completed, subject to customary punch list items, as measured by the cost of such 
completed work compared to the total cost of the construction and (ii) that construction has 
been completed in accordance with the Plans from an engineering consultant engaged by 
the Investor Limited Partner.  

(b) Lender Estoppel Certificate. Investor Limited Partner shall have received an Estoppel 
Certificate from VH or other evidence satisfactory to the Investor Limited Partner that there 
are no defaults or events which, with notice or the passage of time or both, would constitute 
a default under the VH Loan. 

(c) Contractor's Certification. The Investor Limited Partner shall have received (i) a 
certificate from the Contractor, substantially in the form attached as Exhibit D, stating that 
the 100% of the improvements of the Apartment Complex (including the Shared Facilities) 
have been completed substantially in accordance with the Plans, subject to customary 
punch list items, (ii) final and unconditional lien waivers from the Contractor and major 
subcontractors and (iii) a letter from the Contractor to the effect that all amounts due under 
the Construction Contract have been paid (other than amounts held by the Partnership or 
Project Lender under any contract as a retainage, which amounts are held in the normal 
course and not as a result of a known contract dispute). 

(d) Draft Cost Certification. The Investor Limited Partner shall have received a draft cost 
certification for the Apartment Complex prepared by Accountants in form and substance 
approved by Investor Limited Partner, which approval shall not be unreasonably withheld. 
The draft cost certification shall include, without limitation, the acquisition basis, 
construction basis and eligible basis of the Apartment Complex, the amount of the Credits, 
and the Carryover Certification. If the General Partner has not received approval or 
disapproval from the Investor Limited Partner within ten (10) Business Days of delivery 
of the draft cost certification, the draft cost certification will be deemed approved by the 
Investor Limited Partner. 

(e) Title Policy Endorsement. Issuance by the Title Insurer of a current endorsement to the 
Title Policy extending the effective date of the Title Policy to the date of funding of the 
Fourth Installment and showing no exceptions to the Title Policy other than the exceptions 
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reflected on the Title Policy as of the Closing Date, except reflecting the lien created by 
the VH Loan and except as shall be reasonably acceptable to the Investor Limited Partner. 

(f) Bridge Loan Pay Down. Repayment of a portion of the Bridge Loan in an amount such 
that the payment, when added to the payment made with the proceeds of the Final 
Installment, will be sufficient to repay the Bridge Loan in full, which pay down may be 
made simultaneously with the proceeds of the Fourth Installment. 

 
(g) No Material Adverse Change. The Investor Limited Partner shall have determined that 

there has been no material adverse change in the facts disclosed by the due diligence it 
conducted with respect to the Apartment Complex, the Partnership, the General Partner, 
the Developer and the Guarantors subsequent to the Third Installment. 
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SCHEDULE E 

 
FINAL INSTALLMENT 

 
Pursuant to the terms and conditions of Section 3.3 of the Amended and Restated Agreement of 
Limited Partnership of the Partnership (the “Partnership Agreement”), the obligation of the 
Investor Limited Partner to make the Final Installment in the amount of $746,991 (subject to 
adjustment as set forth in the Partnership Agreement) is conditioned on satisfaction of each of the 
items set forth on Schedules A, A-1, B, C and D is further conditioned upon satisfaction, in Investor 
Limited Partner’s discretion, the following: 
 
(a) Qualified Tenant Certificate. A certification from the Accountants based on a review of 

the applicable tenant certifications and other documents with respect to all set-aside units 
in the Apartment Complex, one hundred percent (100 %) (or such percentage as approved 
by Investor Limited Partner) of the low-income set-aside residential units in the Apartment 
Complex have been leased to and physically occupied by Qualified Tenants (“Qualified 
Tenant Certificate”), as well as a copy of all tenant files, leases, certifications, income 
verification information and other documentation required to be provided to the Investor 
Limited Partner under Section 6.10(j) of the Partnership Agreement. 

 
(b) Rent Roll. The General Partner shall have delivered to the Partnership a current rent roll 

for the Apartment Complex certified to the Partnership by the General Partner and in form 
and substance reasonably satisfactory to the Partnership, together with copies of all tenant 
leases, if requested by the Partnership. 

(c) Tenant Files. Evidence satisfactory to Investor Limited Partner that the files maintained 
with respect to the tenants at the Apartment Complex demonstrate compliance with the 
Minimum Set-Aside Test and the Rent Restriction Test for each such tenant and are in a 
condition of completeness and detail that is customarily required by institutional investors 
in low income tax credit partnerships. 

(d) Debt Service Coverage Ratio. Evidence satisfactory to the Investor Limited Partner that 
the Apartment Complex has achieved an average Debt Service Coverage Ratio of 1.15 or 
better for a three (3) consecutive month period. 

(e) Final Cost Certification. The Investor Limited Partner shall have received the Cost 
Certification. 

(f) Form 8609. The Investor Limited Partner shall have received (a) the IRS Form 8609 
application to be submitted by the Partnership to the Agency for each Building which shall 
be approved by Investor Limited Partner, which approval shall not be unreasonably 
withheld, and (b) a copy of the IRS Form 8609 issued by the Agency with respect to each 
Building. 

(g) Title Policy Endorsement. Issuance by the Title Insurer of a current endorsement to the 
Title Policy extending the effective date of the Title Policy to the date of funding of the 
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Final Installment and showing no exceptions to the Title Policy other than the exceptions 
reflected on the Title Policy as of the Closing Date, except reflecting the lien created by 
the VH Loan and except as shall be reasonably acceptable to the Investor Limited Partner. 

 
(h) Income Tax Documents. Such financial information with respect to the prior fiscal year of 

the Partnership as shall be reportable for federal and state income tax purposes (including 
Form K-1) if such tax documents are otherwise due to be delivered pursuant to Section 
12.6 of the Partnership Agreement. 

 
(i) Punch-List Items. Satisfactory evidence that all “punch-list” items have been completed 

and fully paid for.  
 
(j) Construction Closeout Binder. A construction closeout binder, which shall include, but 

not be limited to, drawings and specifications showing the improvements as-built, all 
operating manuals, unconditional final waivers of lien and all manufacturing warranty 
agreements. In addition, evidence of the Contractor's one-year warranty on all parts, 
materials and work quality shall be provided. 

 
(k) Contractor's Pay-Off/Letter. A copy of a letter from the Contractor to the effect that all 

amounts due under the Construction Contract have been paid, or in the event that such 
letter cannot be obtained due to a dispute with the Contractor and such dispute involves not 
more than ten percent (10%) of the Construction Contract, then the General Partner shall 
have certified to the Investor Limited Partner that a bona fide dispute exists with the 
Contractor regarding the amount of money to be paid to the Contractor and that the 
Partnership has reserved sufficient funds to pay the amount the General Partner and 
Investor Limited Partner believe, in good faith, to be owed to the Contractor.  

 
(l) As-Built Survey. A final ALTA “as-built” survey, reasonably satisfactory to Investor 

Limited Partner and Title Insurer, showing the completed improvements of the Apartment 
Complex and all utility locations, setbacks and easements.  

 
(m) Estoppel Certificate. An estoppel certificate from the Project Lender as the Investor 

Limited Partner deems reasonably appropriate, or other evidence satisfactory to the 
Investor Limited Partner that there are no defaults or events which, with notice or the 
passage of time or both, would constitute a default under the documents evidencing and 
securing the VH Loan.  

 
(n) Review of Final Closing Documents/Permanent Loan Closing. Receipt and approval by 

the Investor Limited Partner, which approval shall not be unreasonably withheld, 
conditioned or delayed, of all draft loan documents to be executed in connection with 
Permanent Loan Closing (if new documents are to be executed at such time), receipt of 
fully executed loan documents, receipt of copies of all diligence items required to be 
delivered to the Project Lender in connection with the Permanent Loan Closing and 
evidence satisfactory to the Investor Limited Partner that Permanent Loan Closing has 
occurred. 
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(o) Permits, Licenses and Certificates of Occupancy. The Investor Limited Partner shall have 
received a copy of any permits and licenses which are required for the operation and use 
of the Apartment Complex and a copy of the final and unconditional certificate or 
certificates of occupancy, or the equivalent, issued by the appropriate governmental 
authorities for the Apartment Complex in its entirety. 

 
(p) Credit Adjustment Payments. The Investor Limited Partner shall have received payment 

of Credit Adjuster Distributions, if any, due to Investor Limited Partner pursuant to Section 
3.5 of the Partnership Agreement. 

 
(q) Updated Schedule of Projected Aggregate Credit Amount. An updated schedule prepared 

by the Accountants setting forth the Projected Aggregate Credit Amount. 
 

(r) Bridge Loan Payoff. Payment of all obligations of the Partnership under the Bridge Loan 
Documents, which may be paid simultaneously with the proceeds of the Final Installment.  

 
(s) Operating Budget. The Investor Limited Partner shall have received and Consented to the 

operating and capital budgets for the remainder of the current fiscal year of the Partnership. 

(t) No Material Adverse Change. The Investor Limited Partner shall have determined that 
there has been no material adverse change in the facts disclosed by the due diligence it 
conducted with respect to the Apartment Complex, the Partnership, the General Partner, 
the Developer and the Guarantors subsequent to the Fourth Installment. 
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FORM OF CAPITAL CONTRIBUTION REQUEST 
 

_____________, 20_______  
 
 
TB 288 Lofts Affordable Housing, LLC 
6001 Harbor View Boulevard 
Suffolk, VA 23435 
Attn: Anne C. H. Conner, President 
  Public Finance and  
  Community Investment 
  

Re: Capital Contribution Advance No. _____ as per the Amended and Restated 
Agreement of Limited Partnership dated as of March 9, 2022 (the “Partnership 
Agreement”) by and among 288 Lofts GP, L.L.C. (the “General Partner”), TB 
288 Lofts Affordable Housing, LLC (the “Investor Limited Partner”), and the 
other parties named therein 

 
Ladies and Gentlemen: 
 
We request, subject to the terms and conditions of the Partnership Agreement, that the Investor 
Limited Partner advance $__________, which shall be used in accordance with the Budget, on 
20___.  
 

PARTNERSHIP: 
 
288 LOFTS, L.P., a Virginia limited partnership 
 

By: 288 Lofts GP, L.L.C., a Virginia limited liability 
company 
 

By:       
Name: Thomas G. Johnson, III 
Title: Manager 
 

By:       
Name: Richard T. Counselman 
Title: Manager 

 
Attachments include: 
a) Partnership/General Partner Certificate 
b) Contractor's Certificate 
c) Other required documents as set forth in the Agreement or as may be requested by 

Investor Limited Partner
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EXHIBIT C 
 

PARTNERSHIP/GENERAL PARTNER CERTIFICATION 
[FORM] 

_________, 20___ 
 

Signatory is the General Partner of 288 LOFTS, L.P., a Virginia limited partnership 
(the “Partnership”), and has made due investigation as to the matters hereinafter set forth and 
does hereby certify the following to induce TB 288 LOFTS AFFORDABLE HOUSING, 
LLC (the “Investor Limited Partner”) to make and contribute the aggregate sum of $ _____ 
(the “Installment”) to the Partnership pursuant to the terms of the Amended and Restated 
Agreement of Limited Partnership of the Partnership (the “Partnership Agreement”) and the 
Capital Contribution Request which is being submitted to the Investor Limited Partner herewith. 
Capitalized terms used and not otherwise defined herein shall have the respective meanings 
given to them in the Partnership Agreement. 

 
1. All of the representations and warranties contained in the Partnership Agreement 

and all of the Project Documents are true and correct in all material respects as of the date 
hereof.  

 
2. No default and no event of default exist under the Partnership Agreement. 

 
3. Construction of the Apartment Complex has been carried on with reasonable 

dispatch and has not been discontinued at any time in excess of that allowed under the 
Partnership Agreement. The Apartment Complex has not been damaged by fire or other 
casualty, and no part of the property underlying the Apartment Complex has been taken by 
eminent domain and no proceedings or negotiations therefor are pending or threatened. 

 
4. Construction of the Apartment Complex is progressing in accordance with all 

applicable Laws and in good and workmanlike manner, in such manner so as to assure the 
completion thereof in accordance with the Plans, and there have been no changes in the Plans 
or substantial deviations from the Construction Schedule, except as approved by the Investor 
Limited Partner or as authorized by the Partnership Agreement. The construction of the 
Apartment Complex, as of the date hereof, is _____ percent (___%) complete. The unpaid 
portion of the Cost of the Improvements, whether complete or incomplete, will not exceed the 
undisbursed portion of the proceeds of the Project Loans, the Capital Contributions and any 
sums deposited by or with the Partnership. 

 
5. All funds previously received from the Investor Limited Partner pursuant to a 

Capital Contribution Request have been expended or are being held in trust for the sole purpose 
of paying Costs of Improvements previously certified to the Investor Limited Partner in 
connection with such Capital Contribution Request, and no part of such funds have been used, 
and the funds to be received pursuant to the Capital Contribution Request submitted herewith 
shall not be used, for any other purpose. No item of Costs of Improvements previously covered 
in a Capital Contribution Request remains unpaid as of the date of this Certificate. 
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6. All of the statements and information set forth in the Capital Contribution 
Request being submitted to the Investor Limited Partner in connection herewith are true and 
correct in every material respect as of the date hereof. The Capital Contribution Request being 
submitted to the Investor Limited Partner accurately reflects the work accomplished to entitle 
the Partnership to the disbursement requested and the precise amounts due and payable during 
the period covered by such Capital Contribution Request. All of the funds to be received 
pursuant to such Capital Contribution Request shall be used solely for the purpose of 
reimbursing Partnership for such items previously paid by Partnership and paying the items of 
cost comprising the current Capital Contribution Request.  

 
7. Nothing has occurred subsequent to the date of the Partnership Agreement which 

has or may result in the creation of any lien, charge or encumbrance upon the Apartment 
Complex or any part thereof, or anything affixed thereto or used in connection therewith, or 
which has or may substantially and adversely impair the ability of Partnership to make all 
payments of principal and interest on any Mortgage Loan, the ability of General Partner to meet 
its obligations under the Partnership Agreement, or the ability of the Guarantors to meet their 
respective obligations under the Guaranty. 

 
8. None of the labor, materials, overhead or other items of expense covered by the 

Capital Contribution Request submitted herewith have previously been the basis of (i) any 
Capital Contribution Request; (ii) any request for an advance from a Project Lender; or (iii) any 
payment by the Investor Limited Partner. 

 
9.  The Cost of Improvements has not increased since the date of the Partnership 

Agreement. The aggregate sum of direct and hard costs currently included in the Apartment 
Complex is $________ and the aggregate sum of indirect and soft costs currently included in 
the Apartment Complex is $_____. 

 
10.  All required permits, certificates, licenses and other governmental approvals 

required to commence, continue and complete the work described in the Plans have been 
obtained and are in full force and effect.  

 
11. All conditions to the Installment to be made in accordance with the Capital 

Contribution Request submitted herewith have been met in accordance with the terms of the 
Partnership Agreement.  

 
12. All representations, warranties, obligations and covenants contained in Sections 

6.9, 6.10, 6.11 and 6.12, respectively, of the Partnership Agreement are true and correct in all 
material respects as of the date hereof. The General Partner, the Developer, the Partnership and 
Guarantor (as applicable) are validly existing entities and authorized to engage in the activities 
as set forth in the Partnership Agreement. In addition, there have been no changes or 
amendments to the articles, bylaws, certificates or other organizational documents, as 
appropriate, of the General Partner, the Developer, the Partnership or Guarantor (as applicable), 
except as provided to the Investor Limited Partner. All obligations of the General Partner set 
forth in the Partnership Agreement (including, without limitation, the delivery of all required 
financial and other reports pursuant to Article XII of the Partnership Agreement) have been 
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satisfied. The Partnership and the General Partner are not in default of any of their obligations 
with respect to the Partnership or the Apartment Complex. 
 

GENERAL PARTNER: 
 
288 LOFTS GP, L.L.C., a Virginia limited liability company 
 

By:       
Name: Thomas G. Johnson, III 
Title: Manager 
 

By:       
Name: Richard T. Counselman 
Title: Manager 
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EXHIBIT D 
 

CONTRACTOR'S CERTIFICATE 
 

The undersigned (“Contractor”) has made due investigation as to the matters hereinafter 
set forth and does hereby certify the following to induce TB 288 LOFTS AFFORDABLE 
HOUSING, LLC (the “Investor Limited Partner”) to make and advance the aggregate sum of 
$[______] (the “Advance”) to 288 LOFTS, L.P. (the “Partnership”) pursuant to the terms of that 
certain Amended and Restated Agreement of Limited Partnership of the Partnership, dated as of 
March 9, 2022, between the Investor Limited Partner and General Partner (together with any 
amendments, modifications, supplements and replacements thereof, the “Partnership 
Agreement”) and the Capital Contribution Request dated __, 20___ which is being submitted to 
the Investor Limited Partner herewith. Capitalized terms used and not otherwise defined herein 
shall have the respective meanings given to them in the Partnership Agreement. Contractor 
certifies as follows: 
 

(i) The improvements constituting the Apartment Complex have been ___% 
completed in a good and workmanlike manner, substantially in accordance with the Plans for the 
Apartment Complex, the construction and materials used therein are substantially according to the 
Plans; and the work has been accomplished to entitle the Partnership to the Advance requested. 

 
(ii) All material permits, licenses, certificates and related governmental approvals 

required to construct the Apartment Complex were obtained. All permits, licenses, certificates and 
related governmental approvals required to occupy and operate the Apartment Complex for its 
intended purpose have been obtained and Partnership may commence or has commenced normal 
operation of the Apartment Complex. 

 
(iii) All amounts due under the Construction Contract have been paid in full (or will 

be, with the proceeds of and immediately following receipt by General Partner of such Advance) 
and each person providing any material or performing any work in connection with the Advance 
has been (or will be, with the proceeds of and immediately following receipt by General Partner 
of such Advance) paid in full or bonded. All withholding taxes have been paid and lien waivers 
have been obtained from all contractors, subcontractors and suppliers who have performed work 
or supplied materials in connection with the construction of the improvements of the Apartment 
Complex. 
 
Dated __________, 20___. 
 

CONTRACTOR: 
 
MORGAN-KELLER, INC. 
 
By:  ________________________  
Name: ________________________ 
Title:  ________________________ 
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ARCHITECT'S CERTIFICATE 
 

The undersigned (“Architect”) has made due investigation as to the matters hereinafter set 
forth and does hereby certify the following to induce TB 288 LOFTS AFFORDABLE HOUSING, 
LLC (the “Investor Limited Partner”) to make and advance the aggregate sum of $[______] (the 
“Advance”) to 288 LOFTS, L.P. (the “Partnership”) pursuant to the terms of that certain 
Amended and Restated Agreement of Limited Partnership of the Partnership, dated as of March 9, 
2022, between the Investor Limited Partner and General Partner (together with any amendments, 
modifications, supplements and replacements thereof, the “Partnership Agreement”) and the 
Capital Contribution Request dated ______, 20__, which is being submitted to the Investor 
Limited Partner herewith. Capitalized terms used and not otherwise defined herein shall have the 
respective meanings given to them in the Partnership Agreement. 
 

Architect certifies as follows: 
 

a. The improvements constituting the Apartment Complex have been ___% completed 
in a good and workmanlike manner, substantially in accordance with the Plans for the Apartment 
Complex, the construction and materials used therein are substantially according to the Plans, and 
the work has been accomplished to entitle the Partnership to the Advance requested. 

 
b. All material permits, licenses, certificates and related governmental approvals 

required to construct the Apartment Complex were obtained. All permits, licenses, certificates and 
related governmental approvals required to occupy and operate the Apartment Complex for its 
intended purpose have been obtained and Partnership may commence or has commenced normal 
operation of the Apartment Complex as a __________________. 
 
Dated __________, 20__  
 

ARCHITECT: 
 
TS3 ARCHITECTS PC 
 
By:  ________________________  
Name: ________________________ 
Title:  ________________________ 
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LEGAL DESCRIPTION OF APARTMENT COMPLEX 
 
All those certain pieces or parcels of land lying and being in the Midlothian Magisterial District, 
Chesterfield County, Virginia, being known, numbered and designated as "PARCEL 1 
PROPOSED 397,949.85 SQ. FT., 9.136 Acres" and "PARCEL 3 EXISTING 88,451.81 SQ. FT., 
2.031 ACRES", as shown on that certain plat entitled "NOT FOR RESIDENTIAL USE OF 
THREE PARCELS TOTALING 12.804 ACRES SITUATED ALONG WYLDEROSE 
AVENUE, STATE ROUTE 971 MIDLOTHIAN DISTRICT, CHESTERFIELD COUNTY, 
VIRGINIA", recorded January 5, 2022 in the Clerk's Office of the Circuit Court of Chesterfield 
County, Virginia in Plat Book 293, Page 31. 
 
IT BEING a part of the same property conveyed to 288 Lofts, L.P., a Virginia limited partnership 
by deed from The Salisbury Corporation, a Virginia Corporation, formerly known of record as The 
Salisbury West Company, dated September 28, 2021 and recorded September 30, 2021 in the 
Clerk's Office of the Circuit Court of Chesterfield County, Virginia in Deed Book 13657 at page 
190. 
 
IT BEING a part of the same property conveyed to 288 Lofts, L.P., a Virginia limited partnership 
by deed from Ralph L. Costen, Jr., dated September 17, 2021 and recorded September 30, 2021 in 
the Clerk's Office of the Circuit Court of Chesterfield County, Virginia in Deed Book 13657 at 
page 194. 
 
Together with those certain rights, privileges and easements contained in the Declaration of 
Easements and Covenants recorded in the Clerk's Office of the Circuit Court of Chesterfield 
County, Virginia in Deed Book _____ at Page ____. 
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EXHIBIT G 
 

PARTNERSHIP/GENERAL PARTNER NO LIEN AFFIDAVIT 
 
Property Name: 288 Lofts  
 

Signatory is the Manager of 288 LOFTS GP, L.L.C., the general partner of 288 LOFTS, 
L.P. (the “Partnership”), and has made due investigation as to the matters hereinafter set forth 
and does hereby certify the following to induce TB 288 LOFTS AFFORDABLE HOUSING, LLC, 
a Virginia limited liability company (the “Investor Limited Partner”) to make and contribute the 
aggregate sum of $[____] (the “Construction Completion Installment”) to the Partnership 
pursuant to the terms of the Amended and Restated Agreement of Limited Partnership (together 
with any amendments, modifications, supplements and replacements thereof, the “Partnership 
Agreement”) and Capital Contribution Request dated ___________, 202__, which is being 
submitted to the Investor Limited Partner herewith. Capitalized terms used and not otherwise 
defined herein shall have the respective meanings given to them in the Partnership Agreement. 
 

I hereby certify the following on behalf of the Partnership and General Partner: 
 

The General Partner certifies that each person providing any material or performing any 
work in connection with the Capital Contribution Installment at Construction Completion 
(“Construction Completion Installment”) has been (or will be, with the proceeds of and 
immediately following receipt by General Partner of such Capital Contribution Installment) paid 
in full or bonded. All withholding taxes have been paid and lien waivers have been obtained from 
all contractors, subcontractors and suppliers who have performed work or supplied materials in 
connection with the construction of the improvements of the Apartment Complex. 
 
 

GENERAL PARTNER: 
 
288 LOFTS GP, L.L.C., a Virginia limited liability company 
 

By:       
Name: Thomas G. Johnson, III 
Title: Manager 
 

By:       
Name: Richard T. Counselman 
Title: Manager 
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EXHIBIT H 
 

CAPITAL CONTRIBUTIONS AND PERCENTAGE INTERESTS 
 
 

 Capital 
Contribution 

 
Interest 

General Partner: 
 

  

288 LOFTS GP, L.L.C. 
440 Monticello Avenue, Suite 1700 
Norfolk, Virginia 23510 
Attn: Thomas G. Johnson, III, Manager and  
         Richard T. Counselman, Manager 

$100 0.01% 

   
Investor Limited Partner: 
 

  

TB 288 LOFTS AFFORDABLE HOUSING, 
LLC 
6001 Harbor View Boulevard 
Suffolk, VA 23435 
Attn: Anne C. H. Conner, President 
  Public Finance and  
  Community Investment 
 

$14,939,826  99.99% 
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PROJECTIONS 
 

[see attached] 
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EXHIBIT J 
 

POST-CLOSING REQUIREMENTS 
 

 All building permits 
 Final / executed VHDA loan documents 

o Deed of Trust Note 
o Regulatory Agreement 
o Deed of Trust 
o Construction Loan Agreement 
o Completion Assurance Agreement 
o Housing Management Agreement [Missing VHDA signature] 
o Addendum to Housing Management Agreement [Missing VHDA signature] 
o Joinder to Phase II DOT 
o UCC-1 

 288 Lofts 
 288 Lofts I and II combined 

o Certificate of Mortgagor’s Attorney 
o Certificate of Mortgagor 
o Certificate of Principal 
o Mortgage Loan Rider 

 Recorded documents 
o ROFR 
o Extended Use Agreement 
o Declaration of Easements and Covenants 
o VHDA Regulatory Agreement 
o VHDA Deed of Trust with Mortgage Loan Rider 

 VHDA Settlement Statement 
 Final Owner’s Title Policy 
 Final / executed VHDA letter of credit 

 




























































































































































































































































































































































































































































































































































































































































































































































